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Egalitarianism, Tefillah and Halakhah
R. Micha’el Rosenberg and R. Ethan Tucker!

Since the middle of the last century, various communities of Jews, initially in the
United States and subsequently elsewhere in Israel and throughout the Jewish world,
have questioned, advocated for, argued over, and implemented adoption of equal roles for
men and women in Jewish communal prayer services. Different communities have taken
on varying degrees of egalitarian practice, some removing gender as a consideration in
any aspect of communal ritual, others continuing to count only men for the minyan, even
as women equally read from the Torah, others have adopted versions of partial egalitarian
practice. Some have incrementally moved toward egalitarian practice over time. Some
communities have instituted these practices in consultation with organized movements
and rabbinic bodies and others have acted independently and with reference to their own
grassroots views, sometimes articulated in halakhic language and sometimes not.
Though the halakhic questions regarding egalitarian minyanim have earned a fair amount
of literature, there is still a need for a comprehensive treatment of the issue that seeks to
understand the underlying concerns and issues of the different positions taken. This

! Many thanks go to Aryeh Bernstein, who worked tirelessly on much of the drafting and redrafting of this
paper and has been a critical and central partner in bringing this to fruition.

We are by no means the first to address this topic. Among the central investigations the interested reader
may want to consult are: Mayer Rabinowitz, "An Advocate's Halakhic Responses on the Ordination of
Women," in The Ordination of Women as Rabbis: Studies and Responsa, ed. Simon Greenberg, JTSA,
New York, 1988 (http://www.rabbinicalassembly.org/teshuvot/docs/19861990/ordinationofwomen1.pdf);
Joel Roth, “On the Ordination of Women as Rabbis,” ibid.
(http://www.rabbinicalassembly.org/teshuvot/docs/19861990/ordinationofwomen2.pdf); A. Frimer,
“Women and Minyan”, Tradition 23,4 (1988): 54-77 (http://www.daat.ac.il/daat/english/tfila/frimer2-
L.htm); (mawn) 3 72277 7 Mm2wn " 12°82 77IN0 DR o PR LT
(http://www.responsafortoday.com/vol3/2.pdf.); J. Hauptman, “Women and Prayer: An attempt to dispel
some fallacies”, Judaism 42,1 (1993): 94-103; M. J. Broyde and J. B. Wolowelsky, “Further on Women as
Prayer Leaders and their Role in Communal Prayer”, Judaism 42,4 (1993): 387-395; J. Hauptman, “Some
Thoughts on the Nature of Halakhic Adjudication: Women and “Minyan", Judaism 42,4 (1993): 396-413;
59-79 :(s1wn) 1 7577 TV mawn "N MTHW Pina w1 PR LT
(http://www.responsafortoday.com/vol3/2.pdf); A. Frimer and D. Frimer, “Women’s Prayer Services —
Theory and Practice”, Tradition 32,2 (1998): 5-118 (http://www.daat.ac.il/daat/english/tfila/frimmer].htm);
M. Shapiro, “Qeri’at ha-Torah by Women: A Halakhic Analysis”, Edah 1,2 (2001)—see also the follow-
up comments by Y.H. Henkin and M. Shapiro in the same issue
(http://www.edah.org/backend/coldfusion/displayissue.cfm?volume=1&issue=2); D. Sperber,
“Congregational Dignity and Human Dignity: Women and Public Torah Reading”, Edah 3,2 (2003)
(http://www.edah.org/backend/JournalArticle/3_2_Sperber.pdf); 2p-17p 20 ,"370% 22w n»oy" jumw X
vAw-Ry7 :(7own); G. Rothstein, “Women’s Aliyyot in Contemporary Synagogues”, Tradition 39,2 (2005):
36-58; TOWN DOV 72000 01T D570 702 D0 AN LT207 P 7977 ,1279w .T7; S. Riskin and M. Shapiro,
“Torah Aliyyot for Women—A Continuing Discussion”, Meorot 7:1 (2008)
(http://www.yctorah.org/component/option.com_docman/task.doc_download/gid,711/). We have drawn on
much material found in these various publications. Our analysis here was significantly influenced by an
unpublished article on egalitarian minyanim by R. Shai Wald. While R. Wald’s argument was not fully
fleshed out and seems never to have been intended as anything more than a private response to a private
inquiry, he suggested several creative new lines of thinking that guided our analysis here. We would also
like to thank R. Aryeh Klapper, who has engaged us on these issues over the years, always offering sharp
critiques and criticisms while constantly encouraging us to tighten our analysis and follow through the
ramifications of every step of the argument. It has been a privilege to learn from him and with him on this
and other matters.




problem is most acutely felt by members of independent prayer communities who care
about observing halakhah properly and who are not affiliated with an organized
denomination whose standards they can adopt or whose central rabbinic body they can
trust without understanding the halakhic issues themselves. Further, many Jews seek a
thorough personal understanding of their Jewish lives in their halakhic expression and
will be served by an accessible, thorough treatment of this topic, which, though minor in
its legal prominence, is quite significant in contemporary personal experience.

It is our intention here to submit the major questions of gender and public prayer
to an analysis that is simultaneously thorough, transparent, and accessible. Readers
interested in shorter synopses can find them here on the site. In this paper we will
address two major questions: 1) the appointment of women as Shelihot Tzibur (prayer
leaders) for public prayer; 2) counting women in the minyan of ten for public prayer and
the like. We will not independently address the question of Torah reading, although we
will summarize the topic where relevant in the question of women as Shelihot Tzibur.
There the interested reader will find reference to very thorough articles devoted
exclusively to that topic.”

I. Serving as Shelihat Tzibbur — Communal Prayer Leader

The prayer leader (Sheliah Tzibur, or Sha ’tz) performs two functions — 1)
repeating the ‘Amidah out loud (not relevant at ‘Arvit); 2) saying those parts of the
service known as devarim she-bikedushah — Kaddish, Barekhu (at Shaharit and ‘Arvit),
and Kedushah (at Shaharit, Minhah, and Musaf).

? This paper also does not address a range of issues that are gendered in classical rabbinic sources, because
almost all of them do not involve power issues with regard to female participation in parts of the service.
For instance, women were classically exempt from reading the Shema, but individuals in the congregation
never have their obligations fulfilled by the leader in this regard. Nor does the leader perform this function
with regard to the blessings surrounding the Shema, where s/he recites the bulk of the blessing silently,
only cueing the congregation regarding pace by reciting the very end of the blessing, which is not sufficient
for discharging another’s obligation. Another example: women are classically exempt from Hallel.
However, the way we recite Hallel today features all individuals reciting the entire text on their own,
including the opening berakhah. See Mishnah Sukkah 3:10, which explains that a man who recites Hallel
by repeating word-for-word after a woman or a child is cursed, but fulfills his obligation. See also Rashi on
the Mishnah (Sukkah 38a s.v. makrin) who explains this as being based on an early custom, in which the
communal prayer leader would fulfill others’ obligation in Hallel. In such a case, where the community is
being led by a woman, they would need to say it word by word, and they would be cursed (Rashi and
Tosafot offer differing explanations as to the reason for this curse, see there). In our settings, where all
individuals say all of Hallel personally (and the Ska "tz in most communities does not even say all of Hallel
out loud, such that individuals could not choose to rely on the Sha “#z even if they wanted to), even the
curse should not apply. The only issue other than those we will discuss here in which there is a gender gap
in classical rabbinic sources and in which power dynamics come into play is the sounding of the Shofar on
Rosh Hashanah. There, one person blows the Shofar for the entire community and, in keeping with
Mishnah Rosh Hashanah 3:8, must be obligated in order to discharge the obligations of others. Arguments
other than those advanced here are needed in order to advocate for women’s ability to fulfill men’s
obligation in that mitzvah.



1) Repeating the ‘Amidah out Loud at Shaharit, Minhah, and Musaf

One of the central roles of the repetition of the ‘Amidah has traditionally been to
enable those in the community who do not know how to pray to have their obligation in
prayer fulfilled, as we see in the Shulhan Arukh’s ruling (OH 124:1):

After the community finishes their prayers, the Sha "tz ,JN75N 72T 1210V KD
repeats the prayer, so that if there is someone who does MW R ,avona X"
not know how to pray, he may have intention to what M9 127 Y98N YT I1RY
the leader is saying, and discharge [his obligation] IMIX T 513 KXY, IR R

through it. The one who is d1’s,charg1ng [his 'obhggtlon] 1 995 T129 "W N9ON2 REPW
through the prayer of the Sha "¢z must have intention for . "

7 . 1R 510 TV WRAND XTW MIRY
all that the Sha "tz says, from beginning to end, and may ,

. 290197 ;W 1°RY 527091
not interrupt, nor speak, and takes three steps back o XD MY
afterward, like a person who is praying oneself. SNAT DRI ,PANR? My D:
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In modern communities, this is usually not the central purpose, since the prevalence of
prayer books in both Hebrew and many translations enables each individual to pray’ and
the poskim (authorities) rule that those who are capable of praying themselves cannot
fulfill their obligations in prayer via listening to the Sha ”tz. This is the law both
lekhatehila (ab initio, i.e., if I know how to pray, I am not allowed to choose merely to
listen to the Sha"tz instead of praying myself) and even bedeiavad (post facto, i.e., even if
I did so already, my obligation has not been fulfilled and I have to go back and pray
again).’ In most modern situations, therefore, there is no issue of the Sha "z fulfilling
anyone’s personal obligation to pray,” as first articulated by the Magen Avraham® (on
Sh”A, OH 53:20):

* It is universally agreed that prayer in translation is as valid, at least when one is praying in a community.
The source for this rule is Mishnah Sotah 7:1 and the ensuing discussion on TB Sotah 33a. The Shulhan
Arukh sums it up in OH 101:4: ;w7pn w22 RPX 59907 RY 1om°2 HaR ,112%3 n'm ,a8w pwh o1 Hoonh 1"
D12 7 120K ,MAXY VIR0 7250 DAR ,IN72210 WO WX 2w DY IR 7910 DY HRanaw 1A 19978 HRwws n"a7 R
SRR WO PINLAXW WD 992 DIRWY 9127 197X ORWW T ART K™Y ;P 902 79mRY “One may pray in any
language one wants, that is, when with the community, but when alone, one must pray only in Hebrew.
But some say that this [restriction to Hebrew] is only when asking for personal needs, such as praying for a
sick person or on some other domestic sorrow, but the prayer that is fixed for the community — even an
individual may say it in any language. And some say that even an individual asking for personal needs
may ask in any language desired, other than Aramaic.” Even the stringent first position restricts prayer to
Hebrew only when one prays alone; when praying in a minyan, everyone agrees that personal prayer is
valid in the vernacular.
* See, for example, the Mishnah Berurah (124:1): "y"wi n2502 725772 12?08 R¥1 WX *pan »ax" — “But a
literate person does not fulfill [the obligation] even post facto with the prayer of the Sha "tz.”
> R. Mayer Rabinowitz correctly registers this point in his responsum advocating the ordination of women
as rabbis in the Conservative movement: "Today when all of our congregations have prayerbooks with
translations for those who cannot read Hebrew, and often with explanatory notes, we are in the category of
competent woshippers (bekiim), and our obligations cannot be fulfilled by a shaliah tzibbur," "An
Advocate's Halakhic Responses on the Ordination of Women," in The Ordination of Women as Rabbis:
Studies and Responsa, ed. Simon Greenberg, JTSA, New York, 1988, p. 117. The responsum is also
available online: http://www.rabbinicalassembly.org/teshuvot/docs/19861990/ordinationofwomen|.pdf.




...It seems to me this was specifically in their TR T ot RP1TT 9.

times, when the Sha "tz discharged the masses of 7 07 IR 109902 A 037 ROXN
their obligation in prayer...which is not the case MW WY1 PRT 20V N
now, when all are literate, and the Sha "'tz is only 1 PROP2 099w Y 2"KWA...2"a

for liturgical poems. D09 NI P

The reasons why we nevertheless repeat the ‘Amidah are in order to fulfill the Sages’
decree across the board’ and in order to enable the Kedushah and Priestly Blessing to be
said.® The 20™ century authority R. Ben Zion Uzziel affirmed that in a context in which
all congregants are praying individually, the Sha "tz’s sole function is in organizing the
service, i.e. keeping everyone together. He adds that even people considered peripheral
members of the community can serve this role, explicitly mentioning children and
women (Responsa Mishpetei Uzziel 111, Miluim 2):’

...In a place where the listeners say each word 7712 791 DONRIR DVAIWRY DPRI...
after the one making the blessings, and the reader RPN R9R 1R RPN 77207 IR
is only reading reading the words before them, 579 O°RXY W 00 .0°0270 a1
they fulfill their obligations with their own ROX 1R XPM D?DE,SJ jolelnlnln R faluhist

blessings and the reader only sets the pace by
reciting the beginning and end of each blessing.

So is it with the Kedushah — he opens the words of
the Kedushah and the community answers after
him — so the reader could properly be a minor or a
woman.

.7972 %5 oM D 07277 1707
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% The context here is the halakhah allowing an individual to prevent another individual from being
appointed Sh “atz. The Magen Avraham argues that this law applied only when the job of the Sk "atz was
to fulfill everyone's obligations, since no one should have to be represented by someone objectionable.

7 Shulhan Arukh, 124:3: "0731 nipn 0Pk 13,5900 1M 2"w 77 2"DYR 719902 0°Rpa 0191 Hhonaw P! —
“If a community already prayed and all of them know the ‘Amidah, nevertheless, a Sha "tz should repeat the
‘Amidah, in order to fulfill the decree of the Sages.”

¥ See, for example, the Arukh HaShulhan (124:3): a8 "y qwhip own y"'wa namm 5y ave 799 a0 "ot yn"
"0°1773 1312 0w a3 M2 2130 nw — “Know that the Tur wrote another reason for the Sha “#z’s repetition,
namely, on account of the Kedushah, see there. And it seems that he could have also added on account of
the Priestly Blessing”. The Priestly Blessing is said every morning by the kohanim in the repetition of the
Shaharit ‘Amidah in most communities in the Land of Israel and most Sephardic communities even in the
diaspora. The dominant Ashkenazi diaspora custom has been for it to be said by the kohanim only in the
repetition of the ‘Amidah for Musaf of the High Holidays and three Pilgrimage Festivals. However, even
where the kohanim do not say the Priestly Blessing, the Sha"tz says it.

We should note here that it is historically likely that the “repetition” of the Amidah is likely an original,
independent form of public prayer that functions as a model of communal worship. The private Amidah is
likely a separate phenomenon, intended to structure the individual’s prayer using the communal template.
An analysis of this issue is beyond the scope of this paper but would provide a very different lens through
which to view the ongoing importance of the public Amidah, even in a community of literate and
competent individuals.

’ R. Uzziel (1880-1953) was the Sephardic Chief Rabbi of the Jewish settlement in the Land of Israel and
later, the State of Israel, from 1939-1954. His context in this responsum is children leading a children’s
service, e.g., in elementary school, but for which a minyan of adults is present.




Nevertheless, situations arise in which there are no prayer books available, or
none in translation in a place where some attendants cannot read Hebrew, or where the
congregation includes a person who can read neither Hebrew nor the language into which
the book is translated.'® Therefore, we will elucidate the situation of a Sha "tz fulfilling
others’ obligations in prayer, and how gender figures into that equation. We will see that
the core principle is that only one obligated in a particular mitzvah is fit to fulfill other
people’s obligations in it. There are two perspectives in the Rishonim as to the nature of
the obligation of prayer; though there has been some misunderstanding regarding the less
dominant of these positions, we will see that according to both views, men and women
are equally obligated in prayer, and are therefore, equally fit to serve as Sha"tz.

The Mishnah (Rosh Hashanah 3:8) establishes the principle that only one who is
obligated in a mitzvah may fulfill another person’s obligation toward it:

This is the principle: anyone who is not obligated in a 9272 2 R 92 9o
matter cannot discharge the many of their obligations. JN2I T 22207 DR RN IR

Therefore, to serve as Sha "tz for Shaharit, Minhah, or Musaf, where there is a repetition
of the ‘Amidah, one would have to be personally obligated in that prayer. The Mishnah
(Berakhot 3:3) establishes explicitly that men and women are equally obligated in the
'Amidah prayer:"!

Women, slaves, and minors are exempt from the WD D°1UPY D272V AR
reading of Shema and from Tefillin and are obligated 9259 19BN 1Y VAW NRMPN
in prayer and in Mezuzah and in grace after meals. AT 197231 N Teena

This statement effectively summarizes the issue of gender and obligation in tefillah, and
it is the starting point to which all later interpreters must return: the Mishnah makes clear
that men and women share an equal obligation in prayer. But in order to understand the
complexities of later discussions, more background is needed.

Mishnah Kiddushin 1:7 offers a general rule that women are exempt from positive
mitzvot caused by time:

In all positive commandments caused by time, men are 73 JATAY WY MEn 9
obligated and women are exempt. M 2w 1270 DOWIR

' Despite R. Uzziel’s position, it is possible that Magen Avraham himself would have objected to having a
leader incapable of fulfilling the obligations of those present, even if there was no need to in the present
case. Ifrepeating the Amidah is important to fulfill Hazal’s decree, it might well be necessary to have a
person meeting the normal requirements for a Sha ’tz. Therefore, it is important to examine whether the
obligation in fefillah is gendered.

" Throughout the Mishnah, the word ";1°5n" often refers specifically to the ‘Amidah, and that is its clear
context here. For example, see Ta‘anit 2:2, Berakhot 4:1 and 5:4, Shabbat 1:2, and elsewhere.




In keeping with this rule, the Talmud Bavli on Berakhot 20b asserts that tefillah is not
such a mitzvah, placing it instead in the category of positive mitzvot not caused by time,

thus explaining why women are obligated. '

Two core positions exist in the Rishonim to explain women’s obligation in prayer: the
view of the Rambam, and the view of Rashi, Ramban, and many others.

The Rambam’s View: Biblical and Rabbinic Prayer

The first view is that of the Rambam, who maintains that prayer is a positive
mitzvah not caused by time, because mi-d ‘oraita (on Torah authority), the mitzvah to
pray is inchoate: neither the number, nor the time, nor the content of prayers is legislated
by the Torah. That is, a daily utterance of some sort of personal prayer suffices on the
level of Biblical law, so long as it includes the three main elements of praise, request, and

thanks. Here are the words of the Rambam:

Rambam, Sefer Hamitzvot,
Positive Commandments

TR NI 2"anT% NNXRT 5

(5) The fifth commandment is that we are
commanded to worship the Elevated One; this
commandment has been repeated several times: It
says “And you shall serve the Lord your God” (Ex.
23:25), and it says, “Him you shall serve” (Deut.
13:5), and it says, “Him you shall serve” (ibid.,
6:13), and it says, “and serve Him” (ibid.,
11:13)...In the words of the Sifrei: “‘Serve Him’ —
this is prayer” (Sifrei Devarim 41).

(10) ...The Tosefta says: “Just as the Torah fixed
times for the reading of Shema, so the Sages gave a
time for prayer” (Berakhot 3:1), meaning, the times
of prayer are not biblical. Indeed, the obligation of
prayer itself is biblical, as we explained (#5), and the
Sages assigned it times. This is the sense of the
statement, “They established the prayers parallel to
the Tamid sacrifices” (TB Berakhot 26b), that is,
they established its schedule parallel to the sacrificial
schedule.
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'2 There are two main versions of the text of the gemara here, one which asserts this point outright, and one
which implies it by entertaining a contrary possibility and rejecting it. This split was already noted by
numerous rishonim, including Rashba and R. Yehudah Hehasid. See also Ma adanei Yom Tov letter tzadi
on Rosh Berakhot 3:13, and Dikdukei Soferim on Berakot 20b. The latter version of the gemara in turn
gets emended by Rashi. For a full discussion of the textual history here, see the appendix and the notes

there.




Rambam, Laws of Prayer 1:1-2

2-N:N 779950 "o 2"ann

[1] It is a positive commandment to pray every
day, as it is written: “You shall serve the Lord
your God.” By tradition, they learned that this
service is prayer, as it says, “and to worship God
with all of your heart”. The sages said, “What is
service of the heart? This is prayer.” The number
of prayers is not Biblical, the form of prayer is not
Biblical, and prayer has no Biblically fixed time.
[2] Therefore, women and slaves are obligated in
prayer because it is a positive commandment not
caused by time, but the obligation of this
commandment is like this: a person should
supplicate and pray every day and tell of the Holy
One’s praise, and afterwards ask for his/her needs
as a request and a supplication, and afterwards
give praise and thanks to God for the good that has
been bestowed upon him/her, each person
according to his/her ability.
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This view understands Biblically mandated prayer to be unstructured. The structures of
prayer as we know it — specific content at specific times — are rabbinically enacted
parameters to formalize that commandment. The details of these requirements fill the
Rambam’s Hilkhot Tefillah from shortly into chapter one (halakhah 4) all the way
through the 6 chapter. At the conclusion of his elucidation of rabbinic prayer, the
Rambam explicitly maintains that these rabbinic requirements are incumbent on women

(Hil. Tefillah 6:10):

Women, slaves and minors are obligated in prayer
and any man who is exempt from Sh’ma is exempt
from prayer...

775N2 0°2°°1 0°IVPY 2YTA W
1M MV YA NROMIPA MWOY WK 9N
...72enn

There has been confusion regarding the Rambam’s position, as some have argued
that the Rambam thinks that women are obligated only in general, unstructured Biblical
prayer, but are exempt from the specific rabbinic requirements, which seem to constitute
a positive (rabbinic) commandment caused by time.”> Such a position requires reading
the halakhah just cited as departing from the local context of rabbinic prayer and
returning to recapitulate the ruling stated in 1:1-2 about Biblical prayer. Such a reading is
unsustainable for three reasons:'* 1) Context: after 5 % chapters entirely about the
details of rabbinic prayer, it stretches the imagination to think that the Rambam suddenly
returned to a different, long-completed topic, without giving any indication about the
change. If he were to return to the earlier topic of Biblical prayer, he would have to

" For one example, see R. Ovadiah Yosef, Responsa Yabia' ‘Omer VI OH #17.
4 R. David Golinkin makes a similar argument in his responsum "M2°% oW 2am2 0w, cited above in

note 1.




inform the reader that that is what he is doing. 2) Redundancy: the Rambam already
recorded the law about women’s and slaves’ obligation in Biblical prayer, above in 1:1-2;
why would he need to repeat it here? 3) Content: Above, in 1:1-2, when recording the
law of Biblical prayer, the Rambam mentioned that women and slaves are obligated.
Here, in 6:10, he mentions women, slaves, and minors as being obligated. Minors are
never obligated by the Torah in mitzvot. They are obligated rabbinically in that their
parents are obligated to train them. To say, therefore, that the reference here to women
refers only to Biblical prayer requires not only understanding the Rambam to be
switching topics unannounced and redundantly re-recording a law from chapter one, but
it also requires understanding that he is talking about two different topics within one
phrase. This is not a tenable reading, and indeed, R. Yosef Caro explicitly explains the

Rambam here to be describing rabbinic prayer.'

Why are women obligated in rabbinic prayer according to the Rambam? Isn’t
rabbinic prayer a positive commandment caused by time, from which the mishnah in
Kiddushin taught that women are exempt? The Rambam explains in his commentary on

that mishnah (ed. Kapah):

And a positive commandment caused by time is
obligatory at a set time; outside of this time, its
obligation does not take effect, such as sukkah,
lulav, shofar, tefillin and tzitzit, because they are
obligatory during the day but not at night, etc. And
positive commandments not caused by time are
those commandments that are always obligatory,
such as mezuzah, building a railing, and tzedakah.
You already know that we have a principle that
one does not learn from [heuristic] rules'®, and
when it says “all”, it means “most.” But the
positive commandments in which women are
obligated or are not fully obligated has no general
rule, rather, they are passed on by tradition. Is it
not the case that eating matzah on the first night of
Pesah, joy on the festivals, the public reading of
the Torah every seven years, prayer, reading of
the Megillah, Hanukkah candles, Shabbat candles,
and reciting Kiddush are all positive
commandments caused by time, yet for each of
them a woman’s obligation is the same as a
man’s obligation.
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" In the Kesef Mishnah on the second half of this passage, he writes: @"pn 21097 217 121 MDY WK 79
w"o R 1297 795N 00D RNPIIRT w"p71"Pn 0o wHsn1 Xow TNIR2 ARY 77507 12 03 DMIVOY 072 NARI; “most
who are exempt from Shema are also exempt from fefillah, and even those that are not explicity exempted
obviously are: if they are exempted from the biblical obligation in Shema, isn’t it obvious that they are

exempted from tefillah, which is only rabbinic?
' TB “Eiruvin 27a, Kiddushin 34a.




The Rambam here discusses mitzvot d oraita (Biblical laws, such as matzah on
Pesah night, and Kiddush) together with mitzvot derabbanan (rabbinic laws, such as
Megillat Esther and Hanukah candles). The “prayer” he refers to here is rabbinic prayer,
since he describes it as caused by time, and yet women and men are equally obligated.
His larger point is that one should take the Mishnah’s rule about women’s exemption
from mitzvot caused by time not as an absolute, but as a non-exhaustive general indicator
that describes a number of cases. As we noted, some scholars argue that the Rambam
thinks women are exempt from rabbinic prayer. If such a view is exceedingly difficult
given his ruling in Mishneh Torah Hil. Tefillah 6:1, as we explored above, it is
impossible in light of this comment in the Rambam’s commentary on the Mishnah. !’
Rambam uses different language in these different texts, but the data all point to a
coherent position: there is only one kind of prayer, one that is biblical but whose
parameters are rabbinically articulated. Though we have been speaking of “biblical” and
“rabbinic” prayer, Rambam has no notion of a separate entity of inchoate, biblical prayer
that survives beyond the rabbinic structuring of prayer. Moreover, “biblical” and
“rabbinic” prayer, for the Rambam, are not two conceptually distinct universes. Recall
that, for the Rambam, biblical prayer is not fotally inchoate. Rather, one must include the
three elements of praise, request, and thanks. As is well known, these are in fact the three
main sections of the ‘Amidah as formulated by the Sages. Thus, when one engages in the
rabbinically composed ‘Amidah, one is simply using the Sages’ model for fulfilling one’s
biblical commandment. The basic mitzvah applies to the whole population; the
conditions described by the Rambam which led the Sages to structure prayer'® afflicted
the population at large, therefore, the parameters they applied to prayer evolved the
institution of prayer for the entire population. His model explains how the gemara could
refer to prayer as not caused by time (its Biblical core possesses this quality), even as it is
an obligatory practice multiple times a day, at set times (the rabbinic extension of the

7R, Ovadiah Yosef, in Responsa Yabia‘ ’Omer OH 6:17, opines that the Rambam must have changed his
mind between writing his commentary to the Mishnah and writing the Mishneh Torah, which was
published later. He therefore maintains that Rambam’s final word on the matter was that women are only
obligated to pray once a day. This explanation seems rather forced, given the clear passage in the Mishneh
Torah which also indicates that women are fully obligated in rabbinic prayer, which R. Ovadiah does not
engage. It seems that R. Ovadiah is likely drawn to this explanation in order to defend the practice of
women in his community not to pray regularly, in a reprise of the dynamic we will describe in the Magen
Avraham below. But as other aharonim we will cite below have noted, this is not truly a tenable read of the
Rambam.
'8 Hilkhot Tefillah 1:4: “When Israel was exiled in the days of Nebuchadnezzar the Wicked, they
assimilated into Persia, Greece, and other nations and children were born to them in Gentile lands, and
those children’s speech was confused — each one’s speech mixed up many languages, and one who would
speak was unable to express oneself fully in one language, but only in a confused mix...and they did not
know how to speak Hebrew....On account of this, the language of anyone who prayed would only briefly
request some desires or to praise the Holy One in the holy language, before other languages would get
jumbled up with it. When Ezra and his court saw this, they arose and enacted 18 blessings in order...so
that they would be arranged clearly in everyone’s mouth, and they would learn them, and the prayer of
these stammerers would be a whole prayer, like the prayer of those with pristine language...”
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biblical core). Women are obligated in the time-bound extension because of their
obligation in the non-time-bound core.'” Thus the Rambam, like the Mishnah, is explicit
that the obligations of women and men in thrice-daily fixed prayer are identical.

Rashi and Ramban: Prayer is Rabbinic

Rashi, in his comments on Berakhot 20b, reveals a different approach. He
explicitly rejects the notion that prayer is commanded by the Torah and explains that the
Mishnah's reason for ruling that women and men are equally obligated in prayer is
because prayer is a request for mercy, which is necessary for everyone.*’

“...and they are obligated in prayer” — because prayer | "nn7 79507 - "ihana PavmM"
is [a request for] mercy, and it is from the Rabbis, who AR MIPNT LR 11207 R0
est.ablished it even for women and for educating D10 TN WS
children.

Rashi felt so strongly about prayer being rabbinic, rather than Biblical, that he
rejected the text of the gemara that he had received:

The text should read as follows: “Tefillah, because it | -177331 32777 795N 319072 27
is [a request for] mercy — and it should not read “This IR XTT ,RVWH 072 KD
is obvious!...”, for it is not a Biblical commandment. RO RNPTIRT

The details of Rashi’s textual work here are addressed in a separate appendix.
Suffice it to say that Rashi advocated eliminating all talk of tefillah as a nwy mxn (a
positive commandment), feeling that this term suggested that prayer was a Biblical
obligation (as indeed concluded Rambam).?! He is emphatic that regular prayer is
operative solely on the rabbinic plane.**

' For an excellent formulation of this point, see Sefer Hamenuhah on Hilkhot Tefillah 1:2. The editor’s
surprise there in note 24 stems from the kind of confusion we are trying to dispel here.

%% Rashi draws this notion of prayer being a request for mercy from two other passages in the Talmud Bavli.
After Mishnah Sotah 7:1 lists prayer among the ritual speech acts which may be said in any language, the
anonymous voice of the gemara (stama de-gemara) on Sotah 33a explains that “prayer is a request for
mercy, so however one needs to, one should pray — "7%7 *¥27 2’17 93,87 "1 — '170n". The second place
is Pesahim 117b: after Rava rules that the blessing praising God for redeeming Israel is said in the past
tense in Sh’ma and Hallel, but in the present tense in prayer, the stama de-gemara explains that the reason
it is said in the present tense is because “prayer is a request for mercy”: 9X3 - 720 ynw nR™MP 1R MK

11 N7 - RAYY ORD IR ORI - RNPET 280, It is possible he was also influenced by Yerushalmi
Berakhot 3:3, 6b, which comments on our mishnah: 1¥Y ¥ 207 wpan R TR 92 XPW >79.

2! Once Rashi erases any mention of tefillah as not caused by time, he can also concede that tefillah is
indeed caused by time but nonetheless women are obligated in it because of its essence as a personal
request for mercy. Tosafot Berakhot 20b s.v. peshita felt differently about Rashi’s approach to the text here
and thought the term 7wy mx» could be used loosely to describe rabbinic mitzvot as well. They thus
maintained the text of the gemara while still rejecting Rambam’s analysis of tefillah. Another important
example of this phenomenon is found in R. Yonah (Berakhot 1 1a, Rif pagination), who says: “ 1707w 5"vR
SR M0 DOW T2°077 37 10177 RT3 AT PRY XN 1710 21 92 7R D9000w OR195T 1R 1190 70K y1ap 1ar o v
...0°n1 XOWw 2191 M1 Despite the fact that prayer has fixed times, nonetheless, since they said “Would that
people would pray all day long,” it is treated like a commandment that is not caused by time. Therefore,
women are obligated in it. Alternatively, [women may be obligated] because it is a plea for mercy [and thus
incumbent on all].” The Talmudic passage quoted here can be found in various forms at TY Berakhot




Ramban expands Rashi’s approach, attacking the Rambam and maintaining that
there is no mitzvah d’oraita of prayer, rather, the whole enterprise is a rabbinic enactment

(Hasagot to Rambam’s Sefer HaMitzvot, 5).

Ramban’s challenges to Sefer Hamitzvot
Positive Commandment #5
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The master taught that the 5™ commandment is
that we must worship God, as it is said, “And you
shall worship the Lord your God”...and in the
words of the Sifrei, ““Worship’ — this is
prayer”...This point is not agreed upon. The Sages
already clarified in the gemara that prayer is only
Rabbinic...We also see that in Hilkhot Tefillah
(Ch. 1), he said that one is Biblically obligated to
pray every day, but that neither the number of
prayers nor the precise form of the prayers is
Biblical. So, too, he wrote here in the context of
the 10™ commandment, where he said that prayer
has no Biblically fixed time, despite the fact that
the obligation to pray is itself Biblical. This also
seems incorrect to me...It is reported that R.
Yehudah would pray only every 30 days,” since
he was constantly learning, and based himself on
the view that scholars engaged in Torah must stop
for Sh’ma but not for prayer,”* which is always
only Rabbinic in authority. Rather, prayer is not
obligatory at all [on the Biblical plane] and it is
merely one of the Creator’s traits of kindness that
the Blessed One listens to us and answers us
whenever we call...and the exegesis in the
Sifrei...is merely a support [for a rabbinic
practice] or means that part of our service to God
must be study and prayer in times of need and that
our eyes and hearts always be turned to him like
those of servants to their masters.
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1:1/2b, 4:4/8b, Shabbat 1:2/3a; TB Berakhot 21a, Pesahim 54b. Note how R. Yonah explains how we
might regard fefillah as not caused by time without embracing the Rambam’s model of Biblical tefillah.
The ideal of prayer as constant and unlimited is never lost via the Sages’ establishment of fixed times,
which should be seen merely as the minimum expression of prayer. He also cites Rashi’s approach—
despite fefillah’s time-caused status, it is still obligatory on women—as an alternative explanation. Either

way, women are fully obligated in tefillah.

** Note that the substance of this view is supported by Berakhot 21a: ,XN™IRT - 11277 12721 YAW NR™MP KON
11277 — 729, a text taken up by Ramban in the passages partially cited below.

2 TB Rosh HaShanah 35a.
* TB Shabbat 11a.




For Rashi, Ramban, and all others who assume tefillah is rabbinic, the conceptual
structure of women’s obligation in prayer is even simpler. There is only one level of
tefillah, and when rabbinic texts speak of women’s obligation in prayer, they are
obviously speaking about the regular and repeated obligation of daily prayer that is

tefillah.

To summarize, Rambam rules that prayer is commanded in a general way by the
Torah, and applies equally to men and women, as it is not caused by time, and when the
Sages structured that general commandment into specific prayers at specific times, its
equal application to women and men remained. Rashi and the Ramban rule that there is
no such thing as Biblically-commanded prayer. Prayer — as we know it, thrice daily and
with a particular structure — was instituted by the Sages and applied equally to men and
women. Either approach is an effort to explain the same fact, explicitly laid out in the
Mishnah, namely, that women and men are equally obligated in prayer.

The Shulhan Arukh (OH 106:1), in codifying this universally agreed upon point,
follows the Rambam’s language, stating that women are obligated in prayer because it is

a positive mitzvah not caused by time.

And women and slaves, even though they are exempt
from reciting the Sh’ma, are obligated in prayer, because
it is a positive commandment not caused by time.
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The Problem of Women Who Do Not Pray: The Magen Avraham’s Defense

Women’s and men’s equal obligation in prayer remained uncontroversial in
halakhic literature until the 17" century.”> Commenting on the Shulhan Arukh’s
formulation that women are obligated in prayer since it is a positive mitzvah not caused
by time, the Magen Avraham writes the following (OH 106:2):

“A positive commandment”: So wrote the Rambam,
who thinks that prayer is a positive Biblical
commandment, as it is written, “and to serve God with
all of your heart...” But Biblically, it is sufficient to
recite one prayer a day, in any formulation that one
wishes. Therefore, most women have the practice of
not praying regularly, because immediately after
washing their hands in the morning they say some
request, and this is Biblically sufficient, *° and it is
possible that the sages did not extend their obligation
any further. But the Ramban thinks that prayer is
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> One simple way of corroborating this point is to search an electronic database for any conjunction of the
words WX (woman), 72°5n (prayer), and 7719 (exemption) in all digitized Jewish literature dating prior to
the 17™ century. Such a search turns up nothing that suggests exemption for women in prayer on any level.
*% 1t should also be noted that the Magen Avraham is choosing here to be somewhat imprecise, since even
the Rambam thinks that the Biblical core requires one to engage in the threefold prayer of praise, request,

and thanks.




| rabbinic, and this is the opinion of most authorities. .0%P01977 21N

Some authors have referred to the Magen Avraham as a source for arguing that
women are not obligated in prayer, and therefore, to restrict their eligibility to serve as
Sha”’tz. But the Magen Avraham does not in fact argue that women are exempt; he
confronts a reality in which otherwise pious women are not praying three times a day and
attempts to justify this practice as having some basis, even if it is not normative.”’ In so
doing, those women can be seen as not sinful, even if their practice is not what one would
expect in light of the halakhic sources.

We should note a few points in order to maintain a precise understanding of this
text, since so much confusion abounds in the literature on it:

1) The Magen Avraham does not say that the Rambam thinks women are exempt from
regular, fixed prayer; after all, he knows that the Rambam explicitly says in Hilkhot
Tefillah 6:10 and in his commentary to the Mishnah that they are obligated in this.
Rather, he correctly notes that according to the Rambam, there is a d ‘oraita core, which
women in his cultural context do fulfill in their personal morning petitions, and suggests
that maybe Hazal obligated them no further, even though we have no record of such a
position: “...immediately after washing their hands in the morning they say some
request, and this is biblically sufficient, and it is possible that the sages did not extend
their obligation any further”. In other words, the Magen Avraham, in order to defend the
pious women of his community, argues that the women a) agree with the minority view
of the Rambam that there is a mitzvah d’oraita for abstract prayer, and b) have intuited a
potentially true position of the Sages — that they are obligated no further in prayer — even
though no we have no record of any Rishon who held such a position. He uses the
conceptual model of two-tiered tefillah advanced by the Rambam as a way of introducing
a new way of reading earlier texts to justify contemporary practice.”® Since this is
incompatible with the clear equality of obligation assumed in all earlier sources, many
later authorities considered this defense to be a stretch, as we will see shortly.

2) Though the Magen Avraham roots his defense of contemporary women in the
Rambam, he emphasizes that most authorities reject the Rambam’s whole approach and
think that prayer is entirely de-rabbanan, as we saw above in the positions of Rashi and
the Ramban. According to this view, there is not even a conceptual foothold from which
to launch an argument of a gender gap between men’s and women’s obligations. If we
had only this comment of the Magen Avraham, we would assume that he follows the
Ramban, ruling that prayer is entirely rabbinic, since he concludes his words by saying
that the majority of authorities rule that way. We need not conjecture, though, because
elsewhere the Magen Avraham explicitly says that halakhah accords with the Ramban,
and not the Rambam, as seen in his comment on the topic of the proper way to end
Shabbat before resuming work. After the Shulhan Arukh records the halakhot stipulating

7' We should not err in assuming that just because apparently Jewish women in mid-17" century Poland did
not regularly pray the ‘Amidah, therefore Jewish women never prayed the ‘Amidah regularly and that their
obligation has always been a dead letter law. See R. Golinkin's responsum, "M12°% mmowo1 1°n2 owi", cited
in note 1, pp. 63-67 for a nice collection of evidence showing that women did pray regularly in many time
periods and places. For one example, see R. Yonah on Rif Berakhot 7a, s.v. gemara.

% Note that Magen Avraham would have to say that the Mishnah’s ruling only applies to Biblical prayer in
order for this reading to cohere, which is an exceedingly difficult claim to make.



that one should not work before verbally ending Shabbat, and that the conventional place
to do this is in the ‘Amidah of Saturday night ‘Arvit, the Rema (OH 299:10) comments
regarding the proper way for women to end Shabbat, since they tended in his context not

to pray ‘Arvit on Saturday nights:

...And one should also teach women who do not make
Havdalah in the 'Amidah to say “[Blessed is the One]
Who separates holy from mundane” before they do any
forbidden labor...
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On this ruling, the Magen Avraham (ibid., 16) comments the following:

“Who do not make havdalah” — Even though they are
obligated in the "Amidah, as is written in Siman 106,
nonetheless, most do not have the practice of praying at
the end of Shabbat. Perhaps this is because the evening
prayer is optional, save the fact that Jews accepted it
upon themselves as obligatory, and women never
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obligated themselves to pray at the end of Shabbat.

Here, the Magen Avraham explicitly notes that women are obligated in prayer,
that this is reflected in Siman 106, and that any reality of women generally not praying
was in tension with the law. His comment here demonstrates that his comment back in
106 was meant as an attempt to defend a non-ideal practice, and not a principled
expression of the law.” In both places, confronted with a clash between adjudicated law
and popular practice of otherwise pious people, he engages in the classic rabbinic activity
of suggesting a conceptual framework in which the legal establishment need not think of
those people as so transgressive. Regarding Saturday night ‘Arvit in particular, his
defense is more modest than his more sweeping defense in Siman 106: Since ‘Arvit was
originally not obligatory and became obligatory only through the power of custom, it is
more reasonable to suggest that if the masses of women are not praying, maybe they
never participated in the custom that transformed ‘Arvit into a requirement.”® This
explanation demonstrates that Magen Avraham did not truly endorse his suggestion in

% One might try to argue that the Magen Avraham here is not expressing his own view, but rather, that of
the Shulhan Arukh. However, the language does not suggest anything of the sort. In any case, even if we
accept this more minimal reading of the Magen Avraham, this source still proves that even the Magen
Avraham recognizes that the view of the Rambam obligates women in regular, “rabbinic” prayer, just like
men, since the Shulhan Arukh is himself a devotee of that position,

%% This revised justification gained a number of adherents, including Shulhan Arukh Harav and Mishnah
Berurah. Of course, the status of women’s obligation in ‘4rvit has no bearing on the question of their
fitness to serve as Sha “tz, since the whole question of obligation is relevant only for the matter of the

Sha "tz fulfilling others’ prayer obligation via the repetition of the ‘Amidah. There is no repetition of the
‘Amidah in ‘Arvit.




Siman 106, and that in fact his starting assumption is one of gender equality vis-a-vis
obligation in prayer.’!

Nonetheless, a number of aharonim have maintained the Magen Avraham’s
defense without challenging its legal coherence. For example, the P'ri Megadim (Eshel
Avraham, 106:2), after citing the Rambam in chapter 1 and the Magen Avraham, says,
“according to this, a leniency emerged among women to suffice with once a day” — 1"s7,"
"p"Hyna IR QYDA O 07 2w K7 XY, Some late aharonim, such as the Arukh
HaShulhan (OH 106:7) and, in our own time, R. Ovadiah Yosef (Res. Yabia‘ 'Omer
OH 6:17), have tried to strengthen the Magen Avraham’s defense of the non-praying
women by explaining that it was actually the position of the Rambam that women are not
obligated in rabbinic, time-oriented, specific prayer. This should be seen as a further
attempt to justify ongoing practice, rather than a principled reading. This is especially
true of the Arukh HaShulhan, who also creatively attempts to justify women’s non-
regular prayer habits even according to Rashi and Ramban and concludes by openly
acknowledging the nature of his whole exercise as generous defense of popular practice:

...and according to this, with great difficulty one may
sustain the fact that our women are not meticulous in all
three prayers, according to the position of Rashi and
Tosafot, though according to the Rif and the Rambam it
makes sense.
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Such suggestions that the Rambam thought that women were exempt from
rabbinic prayer clearly contradict the evidence of chapter 6 of the Mishneh Torah, and
even the Magen Avraham did not believe that the Rambam held such a thing. For the
aharonim who saw an overarching value in justifying the practices of these otherwise
pious women, it became necessary to try to push the Magen Avraham further and actually
argue that the Rambam held that women were not obligated in Rabbinic prayer. Other
aharonim rejected his defense. For one example, here are the comments of R. Ben-Tzion
Lichtman, the Chief Rabbi of Lebanon in the mid-20"™ century, on this passage of the
Magen Avraham (Benei Tziyyon on OH 106:1):

...And a further difficulty is that the Rambam wrote in
the 6™ chapter, “Women, slaves, and minors are
obligated in prayer.” And surely he is dealing there with
all of the prayers, and not simply with the prayer of once
a day in any form that one wants, but rather with the
standard prayer that is the topic of that entire chapter;
and furthermore, a comparison is made to minors who
are obligated in all of the prayers, and it thus is seen
clearly that also the Rambam obligated women in all of
the prayers, and it is not as was written by the Magen

an> 2" ,awR T ...
0°IVPY 2272V 2WI"'D 702
902 97°°1 PR .9°0N2 0220
ava R"D..5Y P R, M ann
QN2 RYX ,RIW 101 AI°K2
WY, 992 1 17°5N
902 PNW 2OIVPT ROMT

DAY D2 7RI M0N0
902 o°w1 2%nn 2"ann

*! See also Magen Avraham 70:1, where he cites R. Yonah’s language explaining why women are obligated
in tefillah as a time-caused commandment. This further reveals Magen Avraham’s acceptance of the
fundamental fact that women are obligated in thrice-daily recitation of the "Amidah.




Avraham and the P’ri Megadim. X'"n7 w3 X271 M2 onn
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Indeed, other aharonim, too, such as R. Shmuel Ehrenfeld (Hatan Sofer, Tefillah
3:102b), Maharam ibn Habib (Kapot Temarim, Sukkah 38a), and R. Yitzhak Taib
(‘Erekh Hashulhan OH 106:1), insist that the Rambam mandates that women pray three
times daily. The Mishnah Berurah (106:4) does not relate to whether the Magen
Avraham’s passage reflected the correct reading of the Rambam; nevertheless, he
expressly states that halakhah accords with the Ramban, that prayer is an entirely rabbinic
commandment and unquestionably equal for men and women, and that women should
therefore be urged to pray regularly:

...but Ramban’s view...[is that the sages] obligated INIR 12°°1...7""2177 NYT DaN...
them in Shaharit and Minhah just like men since prayer | powiIx 119 3010 DY 09503
is a request for mercy. This is the essence of the .00 NWP3 R T9OM 2RI
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Other Defenses of Pious Women Not Praying

Other 20™ century aharonim have gone to lengths to emphasize that women are
obligated in prayer according to everyone, including the Rambam, yet have offered
alternative frameworks for defending contemporary women who do not pray regularly.
These defenses have pointed to lifestyle conflicts making it difficult for women in their
particular contexts to pray with proper focus. R. Ben-Tzion Lichtman wrote as follows
(Benei Tzion on OH 106:1):

2 1n fact, the author of the Mishnah Berurah only took up this cause regarding Shaharit and Minhah, having
adopted the Magen Avraham’s defense of women who do not pray Arvit that we described above.




And it seems to me that the way to justify the
practice of those women who do not pray with
regularity is that most women are encumbered with
dealing with the needs of the house and the care of
children and preparation of their needs, which
distracts the mind and disorients proper focus, and in
such a state one should not pray, as the Rambam
wrote in Chapter Four: “If one’s mind is disoriented
and one’s heart distracted, it is forbidden to pray
until the mind gets settled”...And even though
nowadays we are not concerned with this, since we
are not so focused in our prayer [anyway], regarding
the distraction of women [i.e. the raising of children]
it is different... But those women who find
themselves in a situation where they can pray
certainly must pray all three prayers, because on
the basis of the law they are obligated in all of the
prayers according to all authorities.
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In our own day, the Israeli authority R. Yehuda Herzl Henkin (Benei Banim, 11:6)

follows the Benei Tzion.

Another aharon, R. Yekutiel Yehudah Halberstam, the 20 century Rebbe of
the Sanz-Klausenberg Hasidic dynasty, followed a similar route in explaining that even
according to the Rambam, women are obligated in prayer, and that Magen Avraham
himself understood this. He offered a similar, alternative defense of women who don’t

pray (Divrei Yatziv OH #121)*:

But I can still justify the practice described by the
Magen Avraham, since in the Talmud Eruvin 65a[it
is said that] I can exempt from the law of prayer, as
it is written, “drunk, but not from wine,” see
there...and there is in any event certainly a sound
basis for women today, who are not sufficiently
focused...[given that] women are extremely
burdened, subject to their husbands’ authority and
responsible for children. Therefore most women do
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33 Rabbi Menachem Nissel cites the Hafetz Hayim (Rav Yisrael Meir HaKohen, author of the Mishnah
Berurah) as also holding the view that women burdened with childrearing may be exempt from tefillah on
account of these burdens. Menachem Nissel, Rigshei Lev: Women and Tefillah: Perspectives, Laws, and
Customs, Targum/Feldheim, 2001, p. 82-87, including the footnotes. His citation is to Sikot Hafetz Hayim
1:27. Rabbi Nissel also cites evidence that this was the position of 20™ century luminaries such as R.
Shlomo Zalman Auerbach (via oral tradition), R. Yakov Kaminetzki (Emet le-Yaakov OH 106:131), the
Hazon Ish (cited in Shu"T Mahazeh Eliyahu 19:5), R. Hayim Pinhas Scheinberg (personal
communication with R. Nissel), and R. Moshe Shternbuch (Moadim U-Zemanim 1.9, Teshuvot Ve-
Hanhagot 1:74, 111:OH 36). He also emphasizes that R. Scheinberg, R. Eliyahu Greenblatt, and R. Yosef
Shalom Elyashiv stress that a woman who is not in a situation of familial burden is obligated to pray

regularly, pp. 85-86, footnotes 14-15.
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Summary

In summary, throughout the classical halakhic literature, the full and equal
obligation of women and men in prayer was maintained without controversy. In the
period of the aharonim, some authorities attempted to defend the religious integrity of
pious women who nonetheless did not pray regularly. The Magen Avraham’s defense
was far-reaching, but never claimed to be the ideal law. In any event, it met with
resistance even as a defense by other authorities and even the Magen Avraham himself
seems to have abandoned it. A more solid defense argued that the proposed exemption is
properly understood as an exemption for women engaged in childcare, while engaged in
childcare, a defense which is dependent on activity conflicts, not on gender, as it would
just as reasonably be invoked to defend men who, on account of the pressures of
childcare, become less meticulous about prayer than Rabbinic law would have them be.*”
The essential equality between men and women regarding prayer thus remains, even as
those in caretaker roles may find themselves with a contextual exemption in certain
situations. None of this affects a person's ability to discharge others’ obligations in
prayer by serving as Sha "tz, since, as was already clear in the Mishnah, men and women
are equally obligated in prayer.

Women’s supposed exemption from prayer is a red herring in the conversation
regarding them serving as Sha ’tz: 1) under almost no circumstances does a Sha "'tz today
have the ability to fulfill anyone’s obligation in prayer (and under no circumstances for
‘Arvit, where there is no repetition of the ‘Amidah), since prayer books are widely
available with translations; 2) even in the rare circumstance in which the Sha "tz is
fulfilling other worshippers’ obligations, there is no basis for any claim that women are,
by dint of the fact that they are women, any less obligated than men in prayer. This is
obviously true according to the dominant view of the Ramban (without any controversy)
and 1s equally true according to the less-supported position of the Rambam. The
equivocation regarding the Rambam’s view reflects attempts to find ways to justify pious
women who were not praying, but does not undermine their fundamental obligation in
prayer.’® Other defenses in the past century focusing on lifestyle conflicts have proven

** This passage in Divrei Yatziv is not only significant for its rejection of Magen Avraham’s justification of
the practice of many women not to pray regularly and his proposal of an alternative justification. He goes
beyond Benei Tziyyon in actively endorsing women’s full essential obligation in tefillah even in cases
where a berakhah levatalah is at stake. The responsum here is dealing with the question of whether a
woman who lit Shabbat candles may then pray Minhah—even if she did not explicitly condition her
lighting with this in mind. R. Halberstam rules that she may, because her obligation in fefillah is identical
to men and is thus a standing responsibility that her lighting of the candles and early acceptance of Shabbat
cannot eliminate.

** Indeed, such a basis for exempting men who are primary caregivers is advanced in Responsa Or Letziyon
11 7:24.

3% Two arguments appear in the Aharonim claiming that women are exempt from Musaf. 1) Women are
exempt from Musaf because this prayer exists as a memory of the public sacrifices, and women were not




themselves more legally sound. From all angles, women and men are equally
commanded in prayer.

The “Mitzvah” of Public Prayer

Some recent authors®’ have tried to argue for women’s continued exclusion from
serving as Sha “tz, even while acknowledging that such an exclusion cannot be justified
on grounds of their not being obligated in prayer. They have argued, instead, that while
women are obligated fully in individual prayer, there is a separate “mitzvah of public
prayer”, which is incumbent upon men, but not upon women, and that this gap precludes
women from serving as Sha "tz. We will here explore whether such a mitzvah exists and
if so, explain its nature and function.

A number of Talmudic sources engage with the question of public prayer
(“davvening in a minyan’). On Berakhot 47b, the gemara discusses R. Eliezer’s decision
to free his slave so that the ex-slave could be the tenth in a minyan:

obligated to contribute to the pool of funds set aside for this purpose. [See Mishnah Shekalim 1:5.] This
argument first appears in R. Shaul Berlin’s collection of responsa, Besamim Rosh. [R. Berlin edited this
collection and claimed that it contained lost medieval responsa, including many of the Rosh, R. Asher b.
Yehiel. Many contemporary rabbis—and modern scholars—considered the work to be a fraud composed
by R. Berlin himself. His work has nonetheless been quoted occasionally by a range of later poskim.]
Besamim Rosh #89 makes the above claim and then goes on to make the interesting claim that women
nonetheless have the practice to pray “everything, and have obligated themselves in all the mitzvot.” (127m
n¥nn 932 13y nX) The argument for exemption spelled out here is cited in Responsa R. Akiva Eiger 1:9.
R. Yitzhak Elhanan Spector rejects this argument outright in Responsa Be’er Yitzhak OH #20, given that
it would imply that no one under 20 is obligated in Musaf. 2) Musaf is a time-caused commandment and
therefore, following the rule of the Mishnah in Kiddushin, women are exempt from it. This logic is
advanced in R. Yehezkel Landau’s Tziyyun Lenefesh Hayyah on Berakhot 26a s.v. veshel musafin. This
claim is a bit strange on its own, given that the gemara already seems to have accounted for the general
tension between women’s obligation in tefillah and the principle of exemption from time-caused
commandments. But R. Landau develops his point by using Rashi’s text of the gemara, which emphasizes
that women are obligated in prayer because they it is a “request for mercy” (371°1 *»r11). Given that several
rishonim argue that Musaf is not a request for mercy and therefore one cannot make up for a missed Musaf
' Amidah by repeating the next zefillah (m12wn), it must be that the basis for women’s obligation is not
present and therefore we revert to the rule in Mishnah Kiddushin. This is a difficult argument on a few
counts, not least of which is that it is a debate among commentators as to whether one can make up for a
missed Musaf “Amidah (see Meiri on the sugya in Berakhot). Furthermore, once women are included in
the mitzvah of prayer, there is no indication that they are then excluded from any part of it, and it is
surprising to think that such a significant exclusion would not have been mentioned anywhere by the
poskim. Most important, R. Landau’s “argument” here is essentially a pilpulistic analysis of what seems to
be an extraneous word in the Tosafot there, and it is very unclear whether he ever intended it to have
practical halakhic force. In any event, R. Mordechai Ze’ev Ettinger and R. Yosef Shaul Nathanson (in
Magen Gibborim, Elef Hamagen 106:4) both rejected R. Landau’s argument here, claiming that in fact the
Musaf " Amidah is fundamentally a request for mercy and that the ancient practice in Eretz Yisrael of
saying an 18 berakhah *Amidah for Rosh Hodesh Musaf confirms this point. Therefore, women are
equally obligated in Musaf. In their words, 7172 177, the law is clear on this matter. R. Spector also
challenges R. Landau here. For a review of the basic positions on this topic, sec Responsa Yabia Omer 11
OH 6:4-6. The most one could construct out of the dissenting Aharonim would be support for those women
who do not regularly pray Musaf. There is not, however, enough to work with to claim that communities
that assume women have the same obligation as men in Musaf are somehow playing on the legal margins.
We will leave the discussion here with the unambiguous bottom line of R. Spector from the above
teshuvah: N1750 *IXW? A0 1°2 19570 R 77502 N30 2°WIT D°P0ID N Non N 191 women are obligated in all
types of tefillah without any distinction.

37 For example, see R. Broyde and R. Wolowelsky’s article cited in note 1 above.



It happened that R. Eliezer entered the synagogue
and did not find ten, so he freed his slave and
rendered him the completion of the ten.

...How could he act thus? Did not R. Yehudah say,
“Anyone who frees his slave transgresses a
positive commandment, as it said, ‘forever treat
them as slaves’ (VaYikra 25:46)”?!

... For a mitzvah it is different.

[But] it is a mitzvah that is performed through a
transgression!

A communal mitzvah is different.

And R. Yehoshua ben Levi said, “A person should
always get up and go early to the synagogue in
order to merit and be counted with the first ten”...
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The critical phrase in this passage is 2°277 m¥», literally, “a mitzvah of the many.”
This quality of praying with a minyan is what justified R. Eliezer’s violation of the
gemara’s assumed ban on freeing slaves. There are multiple ways to interpret this phrase,
each interpretation having different consequences for how we understand the practice of
public prayer and its relationship to the individual: 1) 2°277 MX»n means an individual
obligation possessed by many people. R. Eliezer’s action was warranted because he
enabled multiple people to fulfill their individual obligations in public prayer. This
reading supports the notion of an individual obligation to pray with a minyan. 2) mxn
0’277 means a communal obligation to have a minyan and, as such, devolves as a
categorical imperative on any given individual, though not as a specifically individual
obligation. Once the community has assured the presence of a minyan, no individual is

specifically obligated to be there as part of his/her own religious obligations. According
to this reading, all individuals who count in a minyan are responsible to do what they can
to make sure the community has a minyan, but there is no individual obligation beyond
that categorical imperative. 3) 0°277 M¥»n simply means a praiseworthy act that involves
many people, but does not signify a neatly quantifiable personal obligation. This reading
maintains that while it is certainly praiseworthy, beneficial and possibly even of deep
importance to pray in a minyan, it is not a formal obligation like other mitzvot.

Various sources within the Talmud Bavli can be marshaled to support these
various readings. In one passage in the gemara (Pesahim 46a), R. Abbahu cryptically
says in the name of Resh Lakish, “for kneading, for prayer, and for the washing of the
hands: four mil” — "P°n 7YX :0°7° N?WVIN 795071 2237". Rashi explains “prayer” there to
refer to the degree one must inconvenience oneself to pray in a synagogue:

And so, too, for prayer: if a person is traveling along
the way and the time comes to sleep and to pray, if
there is a synagogue ahead within a distance of four
mil, then one should go on and pray there and sleep
there.
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This may argue for an individual obligation to pray in a minyan, even when one is
on the road, outside of one’s local community,® though it may be speaking more about
importance of setting—where one can pray in a sacred location, one should do so. In any
event, Rashi’s interpretation is disputed by R. Hananel, who explains “prayer” here to
refer to the distance that one needs to travel to find water so that one can wash one’s
hands before praying.” If one adopts this reading, there is certainly no clear source
formally mandating the individual to pray in a minyan.

Other sources seem to militate against the notion of an individual obligation, even
as they may leave room for the notion of a categorical imperative. When R. Yehoshua
ben Levi, in the passage above, says that “A person should always get up and go early to
the synagogue in order to merit and be counted with the first ten”, the language suggests
the core obligation here is to make sure that there is a minyan present in the community.
Similarly, when Resh Lakish says, “Anyone who has a synagogue in his city and does not
enter there to pray is called a bad neighbor” — QW 0151 1K1 17°Y2 NOIT %212 Ww *n 90"
"y7 19w X1 - 9990 (TB Berakhot 8a), the emphasis is not on fulfilling an individual
obligation, but rather on the need to make sure that the community can live out its
collective obligations.

Yet other passages suggest that the act of public prayer should not be engaged on
the axis of obligation at all. These sources suggest that public prayer is to be judged by
its metaphysical value, not by its ability to fulfill personal obligations. It is a spiritual
means rather than a personal or communal end. Theological expression for this value can
be found in the gemara’s statement that the “time of favor”” when the Psalmist beseeches
God to answer our prayers is in fact, “the time when the community prays” (TB Berakhot
7b-8a, on Psalms 69:14). Similarly, the continuation of the gemara learns from other
Biblical verses (Job 36:5 and Psalms 55:19) that “The Holy One never despises the
prayer of the many” (ibid., 8a). In other words, though individuals risk God not hearing
their prayers because of the offending consequence of their sins, a community’s prayers
will always be heard: the corporate voice drowns out individual sins.

R. Yohanan said in the name of R. Shimon b. 12 NYAY °27 DIWA I 027 R
Yohai: What is the meaning of the verse “I am my '79% °n%50 11" ,2°N97 XD LY
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(Psalms 69: 1'4)?' Wheg is a time of goodwill? When TH95NR MAXAY VWA - 71X DY
the community is praying.

R. Yose b. R. Hanina derives it from here: “So
says YHWH: at the hour of favor I answer you...”
(Isaiah 49:8).

R. Aha b. R. Hanina derives it from here: “See,
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God is great and is not contemptuous...” (Job (177 27K) '.'...0?517;)? .NB] 22 9%
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*¥ For a later adherent of this approach, see Iggerot Moshe OH I1:27.

** The interpretational advantage of this reading is obvious: all three portions of the statement then deal
with water, with “washing of the hands” referring to the water required before eating bread. Of course, R.
Hananel may also be pushed to this perhaps less intuitive reading of the the word “I tefillah” by the total
foreignness of the idea that one would be obligated to pray with a minyan.



were many with me” (Psalms 55:19).

From where do we learn that the Holy One never
despises the prayers of the many? As it is said,
“See, God is great*” and is not contemptuous. ..”
(Job 36:5), and it is written: “[God] redeems my
life in peace from the battle against me, etc.”

engages in Torah and acts of lovingkindness and
who prays with the community, I relate to that
person as though he had redeemed Me — Me and
My children — from the nations.

So was it also taught [in a baraita]: R. Natan said,

(Psalms 55:19). Said the Holy One: Anyone who
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Classical sources never articulate expression of a full-fledged personal obligation
for an individual to pray in a minyan. This is likely explainable, in part, because of a
person’s inability to fulfill such a “mitzvah” on his or her own. Moreover, we find views
that some commitments trump praying with a minyan if there is a conflict. For example,
in the same Talmudic passage we cited above (Berakhot 8a), we find R. Nahman
justifying not bothering to go to the synagogue because he was “unable” and not
convening a minyan where he was, because that would be “difficult”. A few lines later,
we find several sages concluding that those deeply engaged in Torah study should pray
where they are, in the beit midrash, rather than interrupting their study to join the

community.

R. Yitzhak asked R. Nahman: why didn’t you
come to synagogue to pray?

He said to him: I couldn’t.

He said to him: then gather 10 and pray.

He said to him: that would be difficult for me.
Then why not tell the hazzan to inform you of
when they are praying?

He said to him: why should I go to such lengths?
He said to him: because R. Yohanan said in the
name of R. Shimon b. Yohai...*!

And Abaye said: Originally, I would study in the
house and pray in the synagogue. When I heard
that which R. Hiyya b. Ami said in the name of
Ulla — “From the time the Temple was destroyed,
the Holy, Blessed One has only the four cubits of
Halakhah” — I would pray only where I studied.
R. Ami and R. Asi, even though there were
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* This translation reflects the contextual meaning of the verse. The proof is based on reading the word for
“great” as referring to the greatness—in quantitative terms—of the community.
*I'Here, the gemara continues with the passage we cited above about the positive values associated with

praying with the community.




thirteen synagogues in Tiberias, would pray only
between the columns where they studied.
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Various rishonim cite these voices and weigh them differently. As noted above,
Rashi seems to argue for a personal obligation in public prayer.*” Rambam quite clearly
points to the metaphysical benefits highlighted on TB Berakhot 8a while pointedly
avoiding any language suggesting a personal obligation. It is fairly clear that for him
there is no concrete individual obligation in play at all here:

Rambam, Laws of Prayer, 8:1, 3

The prayer of the community is always heard, and
even if there are sinners in it, the Holy and Blessed
One does not reject the prayer of the many.
Therefore, a person needs to participate with the
community, and not to pray alone when one could
pray with the community, and a person should
always arrive early and leave late from the
synagogue...and anyone who has a synagogue in
one’s city and does not pray with the community is
called a bad neighbor...A beit midrash is greater
than a synagogue, and great sages, even though they
have in their city many synagogues, would pray only
in the place where they would engage with Torah—
and this is provided that there is communal prayer
there.
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Others make clear that, while the community may have an obligation to constitute
a minyan, this not an individual obligation per se. For example, Maharil addressed the
question of legitimate purposes for establishing an ‘eruv tehumin, the establishment of a
food source far out in one direction in order to enable one to extend the distance
permissible to walk on Shabbat (Sefer Maharil, Laws of ‘Eruvei Hatzeirot):

*2 Tur (OH 90) favors Rashi’s reading of the gemara over that of R. Hananel. Nonetheless, he seems not to
embrace the obligation in nearly as full terms, in principle accepting the notion that other values—such as
praying where one learns—can trump the value of praying in a minyan. Tur, following Rosh, doubts
whether contemporary scholars are truly so engaged in Torah study as to justify such an exemption from
supporting the community, and out of concern that the masses would misunderstand the nature of the
exemption. He therefore rules that this exemption no longer applies. [Rambam, whom we will cite in a
moment, limits the exemption for scholars by saying that sages may pray in their places of study only when
there is a minyan there.] But the idea that praying with a minyan is ultimately a highly-valued, strongly
preferred act rather than a hard and fast obligation seems to prevail for the Tur. This explains Tur’s
language of 112 732 Y7nwi? T8—“One should try with all one’s might” to pray with the community,
plaintive language not normally used with straightforward, individual obligations. Shulhan Arukh borrows

this language, which we will return to below.




“It is taught: “We set an ‘eruv tehumin only to rely
on it for a mitzvah, such as to go to a house of
mourning or to a wedding celebration.” [Maharil]
said that he did not see in any authority that it is
permitted to make an ‘eruv tehumin to go to
synagogue in order to pray with ten, except for the
Semak™ and the Agudah.** R. Ika said to him,
“And should it be of less status than a wedding?”
He said to him, to pray with ten is not truly a
mitzvah, because one can direct one’s prayer in
one’s house, for we do not find that the sages
required one to pray with ten.
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Maharil’s North African contemporary R. Shimshon Tzemah Duran concisely
summed up this conception of praying with a minyan (Responsa Tashbetz, 1:90):

It is an obligation on the community to pray with
ten, but if there are there more than ten, each one
can say, “But without me there are still ten, and if
so, I can refrain from coming to join you at that
time”...
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Four centuries later, the Havot Yair, similarly, explicitly rejected the notion that
there is a personal obligation to pray in a minyan. In that case, why did R. Eliezer free
his slave to be a 10" in a minyan and why did the gemara justify this on the grounds that

this was a “mitzvah™?

...It seems to me that the intent is not that such a mitzvah
[of praying in a minyan] is incumbent on every Israelite,
rather it means to suggest that it is the sanctification of
God’s name, and only among the many, and had he not
freed him, this mitzvah would have been unfulfilled by all

of the people gathered together.
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This claim, that praying in a minyan is a public responsibility, but not an individual
mitzvah, seems to be the dominant perspective on this important activity. Not being a
personal obligation does not mean it is value-less, of course. Far from it: if a community
must convene public prayer, each citizen has a certain categorical imperative to
contribute toward its successful formation, though there is no full-fledged personal
obligation. This explains the language of the codes, such as the Shulhan Arukh: “A

43 Siman 282.

* It is possible that these authorities followed Rashi in understanding there to be a formal mitzvah on each
individual to pray in a minyan. But it is at least as likely that they saw the civic duty and/or metaphysical
benefits of going to pray in a minyan as sufficient justification for establishing an ‘eruv tehumin, akin to
other civic duties incumbent upon the community, such as mourning or rejoicing at a wedding.




person should make great effort to pray in the synagogue with the community” —
"12°%77 Oy N0I97-N°22 Y9N aTx »raws" (Sh”A OH 90:9).

In sum, there are rishonim whose words suggest an idea that individuals are
obligated to pray in a minyan. Others expect individuals to attend as part of their civic
duty to help the community fulfill its communal obligation, but balk at the notion that the
individual is obligated. Finally, other voices are explicit that a discourse of obligation
misses the point and that the community gathers in prayer as an effective strategy for
communicating with God.

No gender gap is ever articulated with regard to this responsibility—such as it
is—Dbefore the late 17" century. Some recent authors have cited a few aharonim to
evince the claim that there is such an obligation, that women are exempt from it, and that
said exemption prevents them from leading the community in prayer. Of particular
prominence in these claims is R. Yaakov Reischer’s statement that “a woman is not
commanded at all to pray with ten” — 79wy2 55073 953 mxn 7R TwRT (Responsa Shevut
Yaakov, 3:54). When we look at this statement in context, though, we will see that such
a claim is unjustified. Here is a fuller citation:

I was asked by a certain settlement regarding a TAR N7 DY AR WO SNYRY
homeowner who had a room in his house, and he 012°% I N2 N2 TR W
had given permission to the community to enter DWW TINY DWIR V707 N2 NI
into that room, men and women separately, to pray. T0UR T P 595079 TINo

And now, a great dispute had come about between
the homeowner and one of the men and his wife
who were accustomed to go to this synagogue that
they should no longer go to the synagogue...And I
ruled that he could not forbid out of doubt one of
the members of the community from joining on to
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the Lord’s portion, but regarding his wife, who was TOK? 231> 72712 TR0 NANNKT
always starting arguments, he could forbid her that 5"YX °3 995 2"712% Xan XYW W
she should not go to the synagogue at all, because IR1212 795N NN 2" TWRAY
even though the woman is obligated in prayer, as is TR WRAY 70 2" "R o n''Ra
clear in [Shulhan Arukh] Orah Hayim 106, TR WY 99900 995 s
nevertheless, since the woman is not commanded at 993 AWITPY K91 1PInD NDILEN

all to pray with ten, and she does not count toward PEATR] 2P ATYR TR KT
the minyan, nor for kedushah at all, as we say, "R9Yy S9an I TN [
“What would a woman be doing in the Temple " " : "

. . X727 202 923312°D ol w
Court?” [BT Kiddushin 52b]* and “a young AT Ao y

* Here, the Shevut Yaakov quotes Rabbi Yehudah’s words in a baraita in which he accuses Rabbi Meir’s
students of badgering him with irrelevant and picayune questions, such as regarding the status of a marriage
transaction of a kohen with the parts of the sacrificial meat which are his portion. Rashi understands R.
Yehudah’s point to be that this is a foolish question because the meat is useless if it leaves the Temple
court, and women are not allowed in the Temple court. The Shevut Ya‘akov imports this sense of the
words to bolster his rhetorical point about women’s presence in the synagogue being unnecessary: if they
weren’t even allowed in the main Temple court, and the synagogue is in some way an imitation of the
Temple, then their presence there is extraneous as well, giving license to the homeowner to exclude a
difficult woman. However, note that Tosafot (s.v., ""21") attack this interpretation of Rashi, pointing out




woman who prays excessively destroys the world” MW PN O AP0 P2

— see Sotah 22* — and the Magen Avraham has DWn M7 N2 299NN JIRY 0w
written [and he cites the text that we have discussed WP PR S TIM0 TN QINIRT
above at length]...therefore it seems to me that he 195 X" 999 T2 T ROPNRTN
can prevent her [from going to the synagogue in his O™ 7Y T RS 91977 5"

house] until they reconcile and forgive each other,
for women are likely to bicker and fight a lot. So
have I ruled...
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The first thing to note is that Shevut Ya‘akov assumes and relies upon the reading
of the Magen Avraham positing that women are not obligated in prayer at all —a claim
which we already demonstrated is unsustainable textually and controversial among the
poskim, to put it mildly. Moreover, given the absence of a textual citation for Shevut
Ya‘akov’s claim that women are “not commanded at all to pray with ten” — since, after
all, no such source exists — it seems much more reasonable to understand him to be
saying just that inasmuch as women don’t count toward the minyan — a non-controversial
assumption in his context, which we will later explore fully for ours — they don’t have
that categorical imperative to help the community form the minyan. This should be seen
as a legal expression of that sense that many people in non-egalitarian communities have,
in which many men feel driven to go to shu/ during the week “to help make the minyan”,
whereas women in the same communities are much less likely to make that effort, since
they are not “needed”. Here, the Shevut Ya‘akov seems to be saying that in such a
community, the homeowner may not restrict a troublemaking man from the synagogue in
his home, since the man’s presence fulfills more than his own personal desire to come to
shul, but also reflects his portion of the communal duty to sustain the minyan, and that his
absence that weakens the community. A troublemaking woman, on the other hand, could
be restricted: since she shoulders no part of the communal duty, her presence reflects just
her own personal desire to attend and participate in the life of the community, which can
be forfeited through anti-social behavior.

Saying that women are "not obligated in communal prayer", then, may well be
just an extension of saying that they don't count toward the minyan. To the extent that

that, counter to Rashi’s unsupported claim, no mishnah stipulates that women are excluded from the
Temple court. Moreover, they argue, Mishnah Zevahim 3:1 assumes women’s legitimate presence there, as
it teaches that a sacrifice slaughtered by a woman is legitimate, and further, a Sofah (woman accused of
adultery) and a female Nazirite must bring offerings in the Temple Court. Tosafot, therefore, interpret the
baraita’s words more modestly, to mean “What would a woman be doing getting betrothed in the Temple
Court?!” That is, “This whole case is so preposterous and remote that you shouldn’t be wasting my time
with it.” The Shevut Ya‘akov obviously knew this Tosafot; his use of the quotation from the gemara
should be read as an exercise of poetic license for a rhetorical point, and not as a commitment to a legal
rule.

* This opaque statement displays an aversion to excessive piety in female figures, though it is immediately
challenged by another source in the gemara that features R. Yohanan praising a young woman whom he
finds praying. Rashi understands the core problem here to be one of sorcery and witchcraft being dressed
up as genuine religious expression. In any event, the passage is not referring to the Amidah and Shevut
Ya’akov’s use of the phrase here is clearly part of a larger rhetorical flourish he is building to make his case
for excluding this woman from the prayer space.




such an obligation it exists, it will apply to anyone who has the ability to count towards
the minyan, a status determined, as we will see, by other criteria.*’

Even more important, however, is that even if one posits such a gender gap in the
“obligation in communal prayer”, Shevut Ya’akov nowhere suggests that the leader
somehow fulfills the obligations of others in communal prayer. An assumption that that
women need not go to shul in the same way as men do is irrelevant to the obligations of
others in the Amidah; nothing in Shevut Ya’akov argues this point. Whatever the
obligation in communal prayer may be, it seems to be about attending communal prayer
and is something that cannot and need not be fulfilled vicariously through the prayer
leader.

We should also note that the context in this responsum is a specific woman who is
perceived to be a troublemaker, where a generous member of the community went above
and beyond his categorical imperative by creating space for a synagogue in his home, and
then felt that his good deed was being punished via harassment from his personal nemesis
in his own home. Any reasonable person may feel sympathetic toward an argument
allowing this homeowner to restrict entry to his home to a quarrelsome individual. One
may imagine a subtext of fearing that if forbidden from restricting her, he may shut down
his house to public access entirely. Extrapolating from this sort of case to all other
contexts must be done with great caution.

Finally, notwithstanding the Shevut Yaakov, his view is not universal among the
aharonim. The 19" century Lithuanian authority, R. Eliyahu Ragoler (Yad Eliyahu,),
suggests, and the contemporary Israeli authority, R. Yaakov Ariel (the Chief Rabbi of
Ramat Gan) rules, that women are fully part of pubic prayer, with the theological and
halakhic implications therein. Unlike the Shevut Ya‘akov, who recorded his view of
women’s lesser burden toward public prayer in a specific context of wanting to restore
communal peace in the face of one specific troublemaker, the Yad Eliyahu and R. Ariel
wrote their views in more general, expansive contexts.*®

Here is the responsum of the Yad Eliyahu (Pesagim, 1:7):

Question: In a small community, when there are only 6 0P NDIDT N2 AR W OX :IPRY
or 7 men who have not prayed and 3 who have, one can DOWIR YW W WY OV I IR
only fulfill the mitzvah of Kaddish, Barekhu and XX 199007 7w 199000 XYW
Kedushah, but praying in such a group does not count as 12721 WP MY P71 0pY RIRY
public prayer unless there are actually 10 [who have not 79907 779 a7 PR DAR TR
prayed]...What I am unsure about is what if there are 3 TOR... WM 7wy OX %D M2°X]
women in this house who have not prayed, do the 3 717 0°22 W Ok 77IR0Y 0% Pono:
women join with them such that the prayer of the 29%5 W OR 0°995NNw oW1 ')

*" Though see below, for a different approach to this question taken by R. Ya’akov Ariel, coming to the
explicit conclusion that women are obligated in communal prayer.

* Rabbi Menachem Nissel cites R. Yosef Shalom Elyashiv as also ruling that women are obligated to pray
with the community and R. Hayim Pinhas Scheinberg and R. Eliyahu Greenblatt as opining that women
should do so, while R. Shlomo Zalman Auerbach and R. Moshe Shternbuch rule that women usually
have no special responsibility to pray with the community. See above for the full bibliographical citation;
this topic is covered at the beginning of chapter 7. See also R. Aryeh Frimmer’s citation of R. Ahron
Soloveitchik that whatever the status of the obligation to pray with a minyan, there is no gender component
involved, in Aryeh Frimer and Dov Frimer, “Women’s Prayer Services — Theory and Practice”, Tradition
32:2 (1998), footnote 85.




women is considered part of the community?

It seems to me we can answer this from the fact that it
says...nine and a slave join [to make a minyan] and then
it challenges this point from the case of R. Eliezer, who
freed his slave, and then resolves by saying that they
needed two additional participants and so he freed one
and counted the other slave as the tenth. If you claim
that the prayer of women is not a part of the public
prayer just as they are not joined to the minyan for
Kaddish and Kedushah, then the Talmud should have
resolved that R. Eliezer freed his slave in order to have
public prayer—given that a woman and a slave have the
same status with respect to joining a minyan and in their
obligations in positive commandments...rather it must
be that the prayer of women and slaves counts
towards public prayer, and R. Eliezer had no need to
free his slave for this purpose...
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Here is the responsum of R. Ariel (Responsa Be-'Ohalah Shel Torah 11:27):

But even if a woman is obligated in the musaf prayer,
we must still address the question of whether she is
obligated specifically to pray it with the
community”’...it seems that a woman is also obligated
to pray communally, as it is said: “See God is mighty,
but not contemptuous. . % [Therefore,] a woman who
arrived late should pray musaf with the community and
then pray shaharit after musaf...
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Rav Ariel believes that there is an obligation to pray with a minyan. However, for
him, this obligation seems to flow directly from the obligation to pray more generally. To
the extent that communal prayer leads to better, more acceptable prayer, then this
obligation in communal prayer will devolve on anyone obligated to pray. Thus, since
women are obligated to pray, they must also be obligated to pray with a minyan.

Summary

Praying with the community is an important social responsibility in which
members of the community should make every effort to engage. It is also a personal
desideratum, in so far as it improves the acceptability of one’s individual prayer. If one
focuses on the latter of these two elements, then women, being obligated to pray, also
share an obligation to pray communally (and thus, the view of R. Ariel). If we focus on
the former element—the responsibility to help make a minyan--then the proper location

* R. Ariel’s emphasis.

%% This verse, from Job 36:5, comes from the gemara we cited above that is the locus classicus for the issue
of communal prayer (TB Berakhot 8a, based on Sifre Bemidbar 135). There, this verse is the prooftext for
the tanna’s claim that the Holy One never despises the prayers of the masses (i.e., a minyan).



for the full examination of this question is below, where we fully explore the question of
women’s inclusion in the minyan in contemporary contexts. Even for those who argue,
however, that women do not count and that they therefore lack much social responsibility
to pray in a minyan, there is no basis to claim that this in any way affects women’s fitness
to serve as Sha ’tz. Such a claim requires making three points, difficult to sustain in
isolation and virtually impossible to sustain in concert: 1) There is an individual
obligation to pray with a minyan—a point challenged by many rishonim, 2) There is a
gender gap to that individual obligation—a point difficult to sustain in light of women’s
equal obligation in the "Amidah and in Kiddush hashem, unsupported by any evidence in
the rishonim and directly challenged by many aharonim, and 3) the assumed gender gap
plays a role in one’s ability to serve as Sha "tz—a point that makes little sense, given that
an individual obligation in public prayer seems to be about attending public prayer, not
leading it, and which seems to have no reflection in any source prior to those
contemporary writers who are searching for ways to forbid more gender-egalitarian forms
of Jewish prayer. This line of argumentation has been a red herring.

2) Reciting the Devarim she-biKedushah

The other main function of the Sha "¢z is to say the uniquely public parts of the
prayer service, the “devarim she-bikedushah”, which are said only in a minyan. We will
here investigate whether women are thought by the poskim to be fit to say these special
prayers, and to assume the public role of Sha "1z, irrespective of whether they count in the
minyan. In other words, for those who assume that women do not count in a minyan,
may they nevertheless serve as Sha ”tz? Later, we will address the question of whether
women count in a minyan.

Mishnah Megillah 4:3 lists a number of prayers and rituals which are said only
in the presence of ten, including public Torah reading, having a Sha "'tz lead prayer,
adding God’s name to the invitation to Grace after Meals (zimmun) and various
occasional rituals:

We do not responsively recite the Shema, nor have a | 197 1721 PRI ,ynW DR OO PR
communal prayer leader, nor offer the priestly PRI L0799 DX PRYNI PRI L7207
blessing, nor read the Torah, nor read from the ,X7212 77°007 PRI L7702 PP
prophets, nor perform the standing/sitting [ritual for OVIR TRY AW TAYA P TR
tlﬁe fflead],lnor szfly r‘;[.he thessmg of the mourn@trs glor N977) 27538 "AIIM 0798 1913
¢ formal comforting the mourners, nor recite the MND 0w I TR 07NN
wedding blessings, nor say zimmun with the Name
. ) 791 YWD, MYPIRAY LY
in a group of fewer than 10. And when redeeming . .
land we require nine and a kohen. And so too with 13 REPD 0T
[redeeming] people.

On Megillah 23b, R. Yohanan bases this on the verse “And I shall be sanctified among
the children of Israel” — "5%2%" °32 7in2 *nY1p1)", (VaYiqra 22:32) and states: “For every
matter of sanctity (davar she-bikedushah), there shall be no fewer than ten.”

How do we know this? 29991 17 R
Said R. Hiyya b. Abba said R. Yohanan: The verse 999 AN RIAX 92 X7 9929 INK




says: “And I will be sanctified in the midst of the
children of Israel” (Lev. 22:32) — any davar she-
bikedushah shall not be said with fewer than 10.

What suggests this?

R. Hiyya taught in a baraita: We derive it from the
double usage of “midst”: it says here “And I will be
sanctified in the midst of the children of Israel” and it
says there, “separate yourselves out from the midst of
this congregation” (Num. 16:21); and then we derive
it from the double usage of “congregation”, it says
there “How long must I suffer this evil congregation”
(Num. 14:27): just as there it refers to 10, so here too
it refers to 10.
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On Berakhot 21b, R. Ada b. Ahavah explicitly includes the Kedushah in this category of
prayers which may be said only in the presence of ten and Massekhet Soferim 10:6

includes Kaddish and Barekhu:

Talmud Bavli Berakhot 21b
So said R. Ada bar Ahava: From where do we know
that an individual does not say the Kedushah? As it
says, “And I will be sanctified in the midst of the
children of Israel” (Lev. 22:32) — any davar she-
bikedushah shall not be said with fewer than 10.
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Massekhet Soferim 10:6
We do not responsively recite the Shema...nor have a
communal prayer leader, nor offer the priestly
blessing, nor read Torah, nor read from the prophets,
nor perform the standing/sitting [ritual for the
dead]...nor say Kaddish or Barekhu with less than
10...
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This specification, that all recitations of Barekhu, Kaddish, and Kedushah are considered
devarim she-bikedushah and require a minyan of ten, is maintained throughout
subsequent halakhic literature, as in Shulhan Arukh OH 55:1:

We say Kaddish. And we don’t say it with less than
10 free, adult males’! have hit puberty, and this, too,
is the law for the Kedushah and Barekhu, that they
are not said with less than 10.
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>! Below, in the section on counting toward a minyan, we will discuss the Shulhan Arukh’s stipulation that
the ten be free, adult males. For our present purposes, we note just the enumeration of those prayers which

require a minyan, however it need be constituted.
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Talmudic literature never discusses the possibility of a woman serving as Sha “tz,
nor about saying devarim she-bikedushah in a general way, but it does discuss her
participation in one of those devarim she-bikedushah, Torah reading.’> Tosefta Megillah

52 That Torah reading is a davar shebikdushah would seem to flow naturally from the fact that after it is
listed among those things that require ten in Mishnah Megillah 4:3, the gemara explains the Mishnah’s
requirement of 10 with the statement that any davar shebikdushah requires ten. The straightforward
impression that one would draw is that the items on the list, at least the first ones involving ritual practice in
a communal prayer setting, all function by the same basic logic and structure. This is implied by the
structure of Rambam Hilkhot Tefillah 8:4-6, and is stated explicitly by Meiri on Megillah 23b, where he
makes the obvious point that having an aliyah includes the recitation of barekhu, which is considered a
davar shebikdushah: 7°7% 77w 37907 DR™MPA 191 X% AWITPAY D27 7 AR 7IWYA KOR 0700 DR PRWI 071707 PRY
1972 nY%. Others who assert uncontroversially that Torah reading is a davar shebikdushah like any other
include: R. Ovadiah of Bartenura in his commentary on Mishnah Megillah 4:3, Levush OH 143:1, Magen
Avraham 146:6, R. Yisrael Lipshitz in his commentary on Mishnah Megillah 4:3, Arukh Hashulhan Yoreh
Deah 334:7, Torah Temimah on Vayikra 22:32, note 195. See also Gittin 59b and Shibbolei Haleket
Tefillah 8.

There are a few passages, however, that have been used by some to undermine the notion that
Torah reading is a davar shebikdushah, such that one might be precluded from generalizing from the
theoretical inclusion of women in Torah reading to other devarim shebikdushah. Most prominent among
them is Ran on Rif Megillah 13b, where he states the following: X1 2°n37 .1 Nd 0750 DR PRYII PRI
137 ]’1375 hiulabiml ]J’Db’TD YW WY ORIWY 2121 077 AR PRIW 212 IR 19720 719 29091 20727 o DR 1T DR AR
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Ran here clearly states that the priestly blessing (293 nX*w1) does not require 10 because it is a
davar shebikdushah, but rather because the term 98> "13—already associated with 10 in the context of
devarim shebikdushah—is used to describe the object of the blessing. [It is not clear what the Ran’s
investment is in making this point, which is already argued by Rashba on Megillah 23b.] Whether he feels
the same way about Torah reading is less clear, and depends on one’s reading of two clauses in the above
passage: 1) When Ran says that Torah and Haftarah reading require 10 because they are rabbinic
ordinances that must be done in a communal setting, this gives the impression that he is distinguishing
them from the first items in the list (vaw ¥ P01 X and 712°07 °107 PI2W PR), to which he explicitly applied
the gemara’s grounding of the quorum of 10 in their nature as a davar shebikdushah. One might thus read
him as saying that Torah reading is not a davar shebikdushah. On the other hand, he might simply be
explaining that Torah reading follows the rules of devarim shebikdushah because it was given holiness by
the Sages as a public ritual and given the same status as the other initial items in the Mishnah’s list. 2) In
the last clause above, Ran seems to say that the rationale of devarim shebikdushah only applies to the first
two items on the list, excluding Torah reading. But the continuation of the sentence suggests that this
formulation may only be intended to buttress his claim that the priestly blessing is not a davar
shebikdushah, but conceding that Torah reading is indeed in this category.

This lack of clarity in the Ran is reflected in later Aharonim. Eliyah Rabbah 128:1 indeed cites
Ran as not treating Torah reading as a davar shebikdushah. But there are equally vociferous interpreters on
the other side. See Turei Even on Megillah 23b, where, while attacking Rashba’s position that the priestly
blessing is not a davar shebikdushah, he leverages the argument that it is difficult to claim that Mishnah
Megillah 4:3 would begin with devarim shebikdushah, take a detour to the priestly blessing (which,
according to the Rashba is not a davar shebikdushah) and then return to other devarim shebikdushah, such
as Torah reading. He clearly never imagined that anyone might think that Torah reading was not a davar
shebikdushah and seems to have read the Ran in the alternate ways suggested above. For another aharon
who fights Eliyah Rabbah’s characterization of the Ran, see Mishpetei Uzziel Il OH #14, 17-18. Note also
that while Peri Megadim and Beur Halakhah note the Ran’s dissent on characterizing the priestly blessing



3:11 stipulates that this public function may be performed even by marginal members of
the community: “...And all count towards the quorum of seven, even a woman, even a
minor” — " Jup “OX WK "OR Avaw PInd Pow Hom...". However, it continues that “We do
not bring a woman to read for the public” — "0°27% MApH AWRT DX PR221 PR". The Talmud
(Megillah 23a) records this halakhah, its version adding a reason the restriction: “But the
sages said a woman should not read from the Torah because of the honor of the
community” — "712°%7 7122 225 7N RPN R? TWR 0°1M0 1INKR 2aR".

There is a long literature discussing the ins and outs of this issue in theory and
practice. R. Mendel Shapiro of Jerusalem recently published an article, which serves as
the basis for the practice at communities such as Jerusalem’s Shira Chadashah and New
York’s Darkhei Noam, that is so thorough in its treatment of the topic that it would be
superfluous for us to re-hash the issue here; the interested reader is encouraged to read R.
Shapiro’s article in full.®> The approach in this article is pursued and expanded in a
recent book by R. Prof. Daniel Sperber. We will merely summarize the main points and
then point them forward to the issues not addressed in these works.™

as a davar shebikdushah in OH 128, they make no mention of such a position of his with regard to Torah
reading.

Even if one reads the Ran as does Eliyah Rabbah, that position is rejected by many prominent
Aharonim. Mishnah Berurah 143:1 states unequivocally that Torah reading is a davar shebikdushah and
Iggerot Moshe OH 1:23 takes this position as well.

Finally, we must note the important point made by R. Menahem Azariah of Fano in Responsum
#91, where he says that while it is possible to debate whether the reading of the Torah is a davar
shebikdushah, it is obvious that the recitation of barekhu as part of having an aliyah is considered a davar
shebikdushah: 737 :002 MTIA? PAM VW 2°0° 077 QYL D1 2112 2°127 10 WO A2 2P v 0oh haR n'n
TWITPAW 127 X7 77207 7 AR 1992 9a5 1277, Given that Ran himself agrees that, controlling for kevod
hatzibbur, a woman may clearly say barekhu—see Ran on Rif Megillah 13a s.v. hakol—it becomes even
more challenging to interpret him as not accepting the principle that women’s involvement in keriat
hatorah has no ramifications for elsewhere. If anything, he may merely be trying to explain why the actual
reading of the Torah—without reference to the barekhu/berakhot frame—requires 10, and he claims that
that part of it is not necessarily a davar shebikdushah.

In summary, it is not at all clear that there were any rishonim that actively held that Torah reading
was not a davar shebikdushah such that it could and should be distinguished in its mechanics from other
rituals in this category, and the flow of the gemara itself militates against such a reading. [In the words of
R. Uzziel: X377 RI17 7M1 XYY 77 X222 PI°0OAY 7702 PP vaw Sy TOMBT Yynwn R3A07 RV msb.] To the
extent that the Ran did hold this way, he is counterbalanced by rishonim who explicitly do classify Torah
reading as a davar shebikdushah like the other items in the list. Indeed, while both positions are found
among the Aharonim, the notion that Torah reading is a davar shebikdushah is well-established and more
dominant among later authorities. And as R. Menahem Azariah points out, even those claiming that Torah
reading is not a davar shebikdushah seem only to be referring to the reading itself; to claim that the
barekhu of Torah reading somehow functions differently from the barekhu before the blessings of Shema is
a difficult and unnecessary position to take. Once women are permitted to say barekhu as part of an aliyah,
they seem clearly to be eligible to say any kind of davar shebikdushah in the presence of a valid minyan.
The most one could say based on the above evidence is that those who wish to distinguish between Torah
reading and other items in the Mishnah requiring 10 have positions on which they might rely. The weight
of evidence, however, suggests that the initial categories in the Mishnah are clearly linked. For the sake of
thoroughness, we will look below separately at the question of women saying kaddish or barekhu, but there
is little reason to think that women’s theoretical inclusion in Torah reading does not extend to all devarim
shebikdushah.
>3 For a full citation, see note 1 above.

* We will not engage here the lengthy and important question of whether, even controlling for 112°%77 7123,
women are eligible to read all aliyot according to the baraita (the position of R. Tam and most authorities),



What is “honor of the community” and why did this consideration lead the sages
to exclude women from going up to bless and read from the Torah? “Honor of the
community” appears in four other contexts in the Talmud Bavli, always as a reason to
disprefer some mode of performing public ritual. The four unseemly practices are: a)
reading Torah from a scroll containing only one of the five books, (Gittin 60a); b) rolling
the Torah scroll in public — a consideration so unseemly that the preferred practice is for
the High Priest to chant the additional Yom Kippur reading from memory (Yoma 70a); c)

someone reading Torah naked or in tattered clothing (Megillah 24b); d) uncovering the

ark in front of the community (Sotah 39b).”

Talmud Bavli Gittin 60a
Rabbah and R. Yosef both said: We do not read from
humashim [Torah scrolls containing only one of the
five books] in the synagogue because of the honor of
the community.
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Talmud Bavli Yoma 70a
And [the paragraph about Yom Kippur in Bemidbar]
is read from memory [by the High Priest].
Why? Let him roll the scroll and read it from the text!
Said R. Huna b. R. Yehoshua, said R. Sheshet: We do
not roll the Torah scroll in public because of the honor
of the public.
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Talmud Bavli Megillah 24b
A person dressed in tattered clothing may lead the
responsive Sh’ma...
Ulla b. R. asked Abaye: May a minor dressed in tatters
read from the Torah?>®
He said to him: Would you be in doubt about a naked
minor!? Why would a naked minor be forbidden?
Because of the honor of the community, here too,
because of the honor of the community.
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Talmud Bavli Sotah 39b
And said R. Tanhum said R. Yehoshua b. Levi: The
prayer leader should not uncover the ark in front of the
community because of the honor of the community.
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or whether adult males must read a majority or at least one of the aliyot (the view of Ran, cited by Rema).

R. Shapiro deals with this issue in depth in his paper.
> Our rendition of this last source follows Rashi’s interpretation.

36 Rashi explains that the questioner understands that an adult in tattered clothing may not, on account of
the verse, “Let [God] not see in you any nakedness” (Deut. 23:15), but perhaps a minor’s nakedness would
not be of concern, since Torah prohibitions such as that verse do not apply to them: Xpw ¥ nms up"™
195 KD RDT IR NN PR TR 22K ,(10:30 2°727) "7 MDY T2 AR R " 0wn ORT R 1Mo 217 - N2
"973% Jup 12 RNk Alternatively, a minor’s inappropriate exposure may be less problematic than that of
an adult vis-a-vis the onlooking congregation. Ritva notes that some versions of the gemara lack the word
10 here, in which case the question is about whether anyone, adult or minor, may read the Torah while

wearing tattered clothing.




The phrase expresses the sense that it is disrespectful to act this way in front of
the community and that for that reason, the law frowns on performing these important
tasks in such a way. Given the intuitive nature of the consideration, it is not surprising to
find subsequent authorities quite reasonably applying this term to additional practices.
For example, Rashi gives “honor of the community” as a reason to prohibit a minor from
performing birkat kohanim: it is demeaning for the community to receive the blessing
from a minor. Rambam employs it to explain the preference for a bearded S% “atz and for

a standing reader of Megillat Esther:

Rashi, Megillah 24a
“[A minor] may not raise his hands” — if he is a kohen, for
there it is not meet for the honor of the community to be
subject to his blessing.
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Rambam Hil. Tefillah 8:11
...One whose beard has not filled out, even if he is wise and
great, should not be a Sha "tz because of the honor of the
community...
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Rambam Hil. Megillah 2:7
...Whether one read [Megillat Esther] standing or sitting, the
obligation is fulfilled, and even in the community, but ab
initio, one should not read in a community while seated,
because of the honor of the community...
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Why has it been considered an affront to communal honor for women to read
Torah publicly? Many Rishonim are silent on the issue, apparently taking for granted the
reasonableness of the statement. At least two Rishonim, the Ritva (Megillah 4a) and R.
Avraham min HaHar (Megillah 19b) connect the limitation on women reading Torah to
another passage, in which men who rely on women in fulfilling certain religious
obligations are cursed. Here is the latter’s statement on the matter:

Rav Avraham min HaHar, Megillah 19b
And so do we have it explicitly at the beginning of
‘Arakhin (2a): ““Everyone is obligated [in the
Megillah] — ‘everyone’ to include women, following
R. Yehoshua, etc.” However, of course, ab initio,
she should not disharge others of their obligation, as
we said on Berakhot 20b: “May a curse come to a
man whose wife or children bless [the grace after
meals] for him.” And we said on Megillah 23a,
“Everyone counts toward the seven, but the Sages
said that a woman should not read for the
community because of the honor of the community,
etc.”
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Contemporary poskim such as R. Yehudah Herzl Henkin and R. Daniel Sperber (p. 24-
28) follow this connection, explaining that the curse refers to the embarrassment of being
made to look as if one is illiterate or otherwise unable to fulfill one’s own obligations:

Rav Yehudah Herzl Henkin

Res. Benei Banim 11:2, p. 14
Indeed, what is truly the meaning of “honor of the
community” vis-a-vis aliyot for women? In my
humble opinion, since the Ritba...and even more
clearly, in Rabbenu Avraham min HaHar...it is
explained to be the matter of a curse, i.e., that it is
insulting to the community for it to seem as though
there are not enough men who know who to read
Torah, and that is why they summoned women, and
this is also how Petah haDevir (282:9) interpreted it,
and there is no Rishon who disputes this, therefore,
of course, this is how we hold...
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The issue, then, is not about women per se; it is about dishonor and shame, from
wherever they may come. Accordingly, we find prominent voices among generations of
poskim suggesting scenarios in which it would be appropriate for women to read if
communal honor would not be violated or if the available alternatives are worse.
Maharam of Rothenburg (Responsa, [V:108) ruled that in a town whose residents are
all kohanim, a kohen should read the first two aliyot and then women should read the
rest: in his judgment, better the affront to communal honor via women reading than the
potential defamation of those kohanim who, by taking the third through seventh aliyot,
would be susceptible to gossip speculating that they are of questionable status, such as
being children of divorcees, and that that is why they were relegated to the non-kohen

aliyot:

And in a town whose residents are all kohanim and
there is not even one Yisrael, it seems to me that a
kohen should read twice and then women should read

the rest, for all complete the quorum of seven...and R.

Simhah explained that this refers not only to the
quorum of seven but also to the quorum of three, for
the Mishnah states simply: “A minor may read from
the Torah.” And even though the Talmud concludes
that the sages said that a woman should not read
because of the honor of the congregation, in a case
where there is no alternative, let the honor of the
congregation yield to the concern that we will defame
the kohanim, so that people will not say they are the
children of divorcees.
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More strikingly, the 14™ century Provencal sage Rabbenu David bR. Sh'muel Kokhavi
recorded the following in his Sefer HaBatim (Beit Tefillah Beit HaQodesh, Herschler ed.,

p. 236, #6):

There is among the great ones one who wrote that
when people pray with ten in their homes, a woman
may read from the Torah there, for it is not called a
“community” unless they are praying in a synagogue.
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Closer to modernity, R. Yaakov Emden produced this same reasoning in his Migdal ‘Oz

(Hil. Yoledet, Shoket B, 12c¢):

It seems that when ten pray and read Torah in a
small group in the house of the new mother, and
her husband is not there, one may restore the basic
principle that a woman may go up and read Torah.
Even though the Sages said that she should not
read in the community because of honor, they said
that only with reference to a large congregation,
and not to do so regularly, but in this situation,
which is an irregular occurrence, and it is for her
sake, one can say that they did not decree. In any
event, they explicitly said that she goes up among
the seven, and if not for now, for when were these
words intended? Certainly, everything the Sages
said must have some applicable context, and in this
sort of case, it is similar to a post facto case. So
inclines my opinion if my colleagues will agree
with me.
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In his glosses on our passage in the Talmud, R. Emden concisely explained that the
gemara’s restriction on women reading is not absolute, and women may read if

circumstances demand it:

Rav Yaakov Emden

Glosses & Novellae, Megillah 23a
“But the sages said that a woman should not...”: It
seems that this means where possible, but the
beginning [of the text, which stated that in principle
women may read] is referring to when there are not
seven who know how to read, but there is a woman
who knows how, such that they can’t suffice without
her.
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In our own century, R. Ben Tziyon Abba Shaul (Or LeTziyyon, Responsa 11, Halakhot
Pesugot, OH 1, p. 8) reasoned similarly, though he expressed practical reservations:




“We should consider that which our master wrote in 19 2NOW 172 YRR W 2R
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towards the quorum of 7. But regarding practice,
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more investigation is required.

The restriction is not on women reading Torah per se; it is on dishonoring the public.
From the perspective of these poskim, that issue never got off the ground in private
contexts, where individual relationships were familiar and no social hierarchies would be
disturbed by, say, a matriarch assuming her dignified, matriarchal role in the family. Itis
not difficult to see how these calculations of communal honor would come out differently
in settings whose social arrangements are different, such as, for example, where women
hold public office, run corporations, and so on. Indeed, in our own day, R. Daniel
Sperber (ch. 1) argues that the restriction of women from reading Torah may well obtain
only when it would shame men who would be exposed as illiterate, or only in the context
of a generally patriarchal society. In halakhic terms, it is a safeik derabbanan — a
restriction whose basic applicability is in doubt, which, with regard to a Rabbinic law,
should be treated leniently, and overruled in our context, in which, R. Sperber claims,
there is a competing value of kevod ha-beriyot (“human honor”) in that many women feel
shamed by their exclusion from public rituals. R. Sperber also registers the relevance of
the historical reports that when Flora Sassoon, the business tycoon who managed the
dynastic Sassoon family textile firm and was also a renowned Torah scholar, visited
Baghdad in 1901, the honors lavished upon her by the community, then under the
religious leadership of the Ben Ish Hai, included calling her to read Torah in the
synagogue (pp. 32-33, n. 37). In other words, when a woman departed from the
culturally familiar social relevance of the category “women”, she was not restricted from
the honorific roles barred from “women”.

We should also note the explicit statements of a number of poskim that the
prohibition of calling women to read is only lekhatehila (ab initio), but that bedeiavad,
having read, the reading is valid, or even just having been called up, they may go ahead




and read. This view is seen not only from those sages mentioned above, such as

Maharam, who allowed women to read in certain circumstances, but also from a number
of others who never specifically discussed allowing it, yet said that it is valid bedeiavad,
including two commentators to Tosefta Megillah 3:11, R. David Pardo (Hasdei David),

and R. Meir Friedman (7ekhelet Mordekhai).

May a “Community” Waive its “Honor”?

There is a dispute among the poskim as to whether an individual community may
waive its honor and do one of the functions rejected by the sages on account of the
concern for communal honor. R. Yosef Caro, (Beit Yosef, OH 53), following cues from
Rishonim such as Rabbenu Yonah and the Mordekhai, rules that a community may waive
its honor. In the context of the question of a minor functioning as a Sha "¢z, he writes as

follows:

From the words of our master [the Tur] and the words of
the commentators that I have recorded, it seems clear
that a minor cannot lead the community in prayer, even
on a happenstance basis. Therefore, the practice of
having a minor lead the community in prayer at the end
of Shabbat to pray the evening prayer is
surprising...And I found that the Rashba wrote in a
responsum (1:239) in the name of the Ra’avad that the
reason the Mishnah has to teach that a minor may not
lead the responsive Sk 'ma or take the podium [as public
prayer leader] is that since blessings and tefillot are all
of Rabbinic force, and a minor who has reached the age
of education is also Rabbinically mandated, therefore, I
might have thought that he is Rabbinically obligated and
can discharge everyone else, who is also Rabbinically
obligated. [That is why] it comes to teach us we do not
do this on account of the honor of the community. For it
is a disgrace to the community for a minor to discharge
their duties.” According to this reasoning, there is some
support for the custom to say that the community waives
its honor.
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According to the Beit Yosef, the gemara frowns on certain practices which do the
community dishonor, but ultimately, the community may waive the concern for its honor
and go ahead with that practice. To this view, the thrust of the gemara’s restriction seems
to be that a minority interest may not impose its will on everyone if the main body of the
community would be offended. However, if everyone thinks that it is acceptable to
violate their honor in this way, then it is permitted. Alternatively, the point could be that
a community may not waive its honor consistently and regularly, but for occasional
needs, they may choose to waive their honor. Therefore, in the Shulhan Arukh (OH
53:10) he justifies those communities whose practice is to appoint a minor as Sha "tz on

Saturday nights.




There is room to justify those places where DOIVPIW DOATIW MAIPA OY MIT 7In0H W
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Against this, the Bah (OH 53) insists that the whole point of the kevod ha-tzibbur
restrictions is to prevent the community from undermining its dignity in the face of
competing interests.

...Rather, the matter is simple: since the Sages 11PN IOV 719D VIWD T2TA ROX...
legislated because of their concern for the honor of the | 753 px 912% 71209 Wwn7T o*non
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waive it], all these enactments that the Sages legislated
because of the honor of the community, such as not
rolling the Torah scroll before the community...if you
say that they are allowed to waive [their honor], then
the legislation has accomplished nothing, because
every community will then waive it!
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Communities may wish to cut corners because of expedience (rolling the Torah in
front of everyone rather than preparing ahead of time, coming to shul in tattered work
clothes rather than changing, etc.), or some other reason. No, say the Sages — Torah
reading and public prayer are serious, communal acts that require the highest levels of
dignity. According to the Bah, the kevod hatzibbur restrictions were enacted in order to
prevent communities from the de facto waiving of their dignity implicit in choosing those
unseemly practices.

Prominent poskim over the past few centuries have split in their rulings on this
dispute.”’ Some argue that the stronger weight of authorities emerging from these
disputes accords with the Beit Yosef’s ruling that kevod ha-tzibbur may be waived,’® and
therefore argue that communities should be able to waive their honor and allow women to
read Torah and say devarim she-bikedushah. The thrust of R. Shapiro’s argument
follows this line of thinking. However, even according to the quite reasonable and
compelling view of the Bah, there should be no restriction in our case. Communities
with egalitarian social norms are not claiming that women should be able to read Torah
and lead even though it is undignified; they are claiming that there is no less dignity in a
woman reading than in a man reading.”

> See R. Shapiro, pp. 35-36 for citations to a number of these authorities.

58 This voice includes, in our own generation, R. Ovadiah Yosef Res. Yabia ‘ 'Omer OH VI1:23, as well as,
probably, other strongly authoritative modern poskim, such as the Mishnah Berurah and Arukh HaShulhan.
See Shapiro, ibid., notes 203-04.

>’ R. Shapiro indicates an awareness of this reasoning, though he ends up hedging by ultimately investing
more attention on the prominence of the Beit Yosef’s position. He quite perceptively writes: “[The Bah
says that] just as a community should choose the imposing figure over the wise man to represent it before
the Lord, so the congregation should not denigrate geri’at ha-Torah by performing it through women. This
line of thought is out of tune with modern perceptions...Jewish women are widely represented in the
professions, including those, such as law and public office, which demand that they act as representatives




In short, the model of Torah reading demonstrates two things:

1) Women, in principle, may lead devarim shebikdushah in the presence of a valid
minyan.

2) In practice, women’s leadership of these parts of the service may be
circumscribed by the concern of kevod hatzibbur.

Despite the simplicity and soundness of this argument, some opponents of
egalitarian minyanim have argued that not all devarim shebikdushah work in the same
way, and women’s principled inclusion in Torah reading may not validate them, in
principle, to lead other devarim shebikdushah, such as kaddish, kedushah and barekhu.®
Specifically, some have claimed that one who leads these last three rituals is fulfilling the
individual obligations of others in this part of the liturgy and that women are exempt
from these requirements and thus unable to lead. For the sake of thoroughness, we will
turn now to analyze the issues surrounding women’s participation in these other devarim
shebikdushah.

Other Devarim shebikedushah: kaddish, kedushah and barekhu

In this section, we will argue three central points:

1) For many rishonim, there is no individual obligation in devarim shebikdushah,
such that there is no sense to any conversation regarding the ability of the sha "tz to fulfill
the obligations of others.

2) Even those who do speak of such an individual obligation do not necessarily
think of it as an obligation that can be vicariously fulfilled. When a person hears a
berakhah made by someone else, the listener has an individual obligation to respond
amen, but in no sense is the one who makes the berakhah fulfilling their obligation by
making the blessing. Similarly, even if there is an individual obligation to sanctify God’s
name through devarim shebikdushah, this would seem to be about the individual’s
recitation of various phrases—such as 77271 7127 XKW X7 or WP WITRP WI1TP or ' N2

and advocates for others...Does it make sense to accept as halakhah an opinion that is based on
anachronistic cultural presumptions? It is, to say the least, ironic that many of those who would today rely
on Bah to exclude women from geri’at ha-Torah reject his position with respect to young, beardless
ba’alei tefillah, and permit, if not encourage, the young to participate in leading the service” (p. 27, 36).
While we would disagree with R. Shapiro’s suggestion that the Bah’s view is “based on anachronistic
cultural assumptions”—after all, the idea that a community should be held to high standards of dignity even
when they might want not to be makes just as much sense today as it did in the 17" century—we agree that
the application of the Bah’s view to exclude women from Torah reading is based on anachronistic cultural
assumptions. R. Shapiro’s final conclusion reads as follows: “To recapitulate, there appears to be sound
halakhic basis for the argument that...in synagogues where there is a consensus that @ woman’s Torah
reading does not violate community standards of dignity [emphasis ours], women may be permitted to read
the Torah (or at least portions of it) as well. The only serious objection to geri’at ha-Torah by women is
the one raised by the baraita, namely that women’s Torah reading violates kevod ha-tsibbur, and kevod
ha-tsibbur should be regarded as a relative, waivable objection that is not universally applicable” (pp. 51-
52).

% See our note above challenging the notion that Torah reading is not a davar shebikdushah. There are
nonetheless those who acknowledge this point while pressing the claim that not all devarim shebikdushah
are alike, forcing us to continue with our analysis here.



791 09W7 7 Mant—and not about having the sha "tz perform these rituals on his or her
behalf.

3) Even were one to argue that the sha "tz does function in this sort of vicarious
capacity in the context of devarim shebikdushah, there is no reason to think (and no
evidence to suggest) that devarim shebikdushah are gendered.

Individual Obligation in Devarim Shebikdushah?

It is in fact a bit odd to see an individual obligation with regard to devarim
shebikdushah, given that they can only be said in a communal context. We explored a
similar line of thinking with regard to praying with a minyan above. Indeed, Ramban,®'
makes precisely this point, arguing that devarim shebikdushah are communal obligations,
rather than individual ones:

Those things mentioned in our Mishnah [Megillah 4:3] are jbimiigliaiph I b ghir7aln laRaphivey
all communal obligations, and they apply only to groups D°2°11792 ROR TR 17 28
obligated in them,*® but Megillah, just as the community is 22X QWD 7777 HAR 7272
obligated, so too each and every individual is obligated... 200 7MY T 95 0 20n

' Milhamot Hashem on Rif 3a s.v. ve-od. The Ran on the Rif here cites the view of the Ramban
approvingly as well.

62 We follow here the reading of R. Ovadiah Yosef in Yabia Omer IV OH #8, who interprets the phrase
7272 2°2°1MM to mean a group of people who have not yet performed the ritual in question, such as kaddish
or kedushah. The phrase clearly cannot refer to individuals who are obligated in this particular act, since
Ramban’s entire point in this passage is to deny that such an individual obligation exists with respect to the
rituals being dicussed here in the Mishnah. Indeed, Ramban here seems to be paraphrasing an earlier
formulation of this idea expressed by R. Meshullam b. Moshe in Sefer Hahashlamah on Megillah 5a in the
following clear language: X3°X 719°32 22K 7IWwyn 7°%¥2 595 K210 R YA 5¥ 10D PR 1NN NPT °17 297
71 2. The only tenable reading of Ramban here, when he says “those obligated in the thing”, is that an
obligated community is defined as a minyan of people who have “not yet heard” these things said, who
have not yet gone through the paces of these rituals.

The linguistic phrase “obligated in the thing” simply means “those who have not yet performed this rite,”
and does not, in a formal sense, ascribe any individual obligation. Similarly, Rivash uses the word X217 in
his responsa (#334), but when R. Ovadiah Yosef cites this passage (Yabbia Omer OH 2:5), he does not
comment on it, even though he adamantly denies any individual obligation, presumably because he
recognizes that the word need not be taken literally.

It is for precisely this reason that a number of texts that use the phrase 7w 17p2 0°277 PR R°¥177 (or some
similar variant) cannot be cited convincingly as evidence of a view obligating individuals in devarim
shebikdushah. The language need not be understood technically, and in fact, it more often than not is
simplest to understand it to mean “to perform the ritual such that others can respond,” but not to imply an
actual fulfilling of others’ obligations. In fact, Rashi, who we will see explicitly denies the existence of
individual obligations in kedushah, uses this very phrase in his commentary on the Talmud (Berakhot 47b
and Megillah 24a).

Indeed, the Hida and Arukh haShulhan both_make this point in a particularly bold way, understanding
Massekhet Soferim’s statement that women are “90 NX*Ip2 M2»n” as merely indicating that is appropriate
for them to hear the reading (Kisei haRahamim on Soferim 18:4; Arukh haShulhan YD 282:11). It is
problematic how R. Shlomo Riskin cites these sources in his article, “Torah Aliyot For Women”, Meorot
Fall 2008, to claim that women lack an individual obligation in Torah reading while at the same time
insisting that Ramban’s similar language does signal an individual obligation.




Ramban here is responding to a claim made by the Ba’al haMaor, who suggested
that the exclusion of the reading of the megillah from this Mishnah proved that it did not
require a minyan. Ramban disagrees, arguing that the reason that act is left out of this list
is not because it does not require a minyan, but because of the nature of its obligation.
Acts such as Torah reading and the leading of communal prayer (which includes the
saying of the devarim shebikdushah, i.e. barekhu, kaddish, and kedushah) are not
obligatory on individuals, as opposed to the reading of the megillah, which, even though
it should be read with a minyan, remains obligatory on each individual in that

community.

Rashi seems to express a similar view to that of the Ramban, though his point is
made locally, regarding kedushah specifically and not devarim shebikdushah generally.
He explains that the Kedushah is “precious to us,” not that any individual is obligated to

say or hear it (Mahzor Vitry 44%):

Regarding ten people who have prayed everything and
have heard Kedushah and Barekhu and the prayer
order: they can count towards another quorum for one
who has not yet prayed...and even one of those who
has prayed already can repeat the Amidah to fulfill the
obligation of the one still obligated. And my master
provides support for this ruling from the fact that
though the community prays the Amidah individually,
the leader repeats it in order to say Kedushah. We see,
therefore, that those who already prayed count towards
the quorum on account of the Kedushah alone.
Someone challenged this and said: Perhaps, in your
example, they are counted towards the quorum only
because they have not yet heard Kedushah? They are
therefore still obligated and can therefore count in the
minyan! My master responded: We do not find
anywhere in the Talmud an obligation to hear
kedushah; rather, it is dear to us and it cannot be
said in a group of less than ten.
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The practical corollary of this approach to devarim shebikdushah is that questions
of obligation are beside the point when thinking about who is qualified to lead these parts
of the service. This notion achieves clear expression in R. Yosef Caro’s treatment of the
question of a minor leading Arvit, which we briefly explored above. In Beit Yosef, he
grapples with the validity of this common practice in the face of sources, starting with
Mishnah Megillah 4:6, that unambiguously forbid a minor from serving as a sha ’tz. He
proposes justifying the practice by breaking down the job of sha “#z into its component

parts:

% For parallels to this text, see Responsa of Rashi #92, Sefer Haoreh 11:129, Siddur Rashi #59 and Issur ve-
Heter LeRashi #124. In the responsum, the argument is explicitly connected to the Massekhet Soferim text

we will analyze below.




Beit Yosef Orah Hayyim 53

It is possible to argue that the sages were only particular

[about a minor being forbidden to lead] regarding

Shaharit, which has kedushah in the first blessing before
the Sh'ma and in the Amidah, and during which the leader
must also repeat the Amidah to fulfill the obligations of
others. Since a minor has no obligations, he would be
unable to fulfill their obligations, as it is taught, "One who
is not obligated in something cannot fulfill the obligations

of others"...
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R. Caro’s argument here is that leading Arvit does not require the minor to fulfill
anyone else’s obligations, given that there is no repetition of the "Amidah. Most
important for our purposes, he clearly does not consider there to be any issue of
obligation with regard to kaddish and barekhu, which would also be led by the minor
functioning as a sha "tz for Arvit. This is in line with the approach of Rashi and Ramban
sketched out above; there is no individual obligation in devarim shebikdushah, rather, the
community performs these rituals as part of public prayer and must do so in the presence
of a valid minyan. In keeping with this approach, R. Caro justifies the practice of
allowing a minor to lead Arvit—including its devarim shebikdushah—as we saw above

in Shulhan Arukh 55:10.

Nevertheless, there are voices that seem to assume a more formal obligation in
devarim shebikdushah. The earliest of these is found in Massekhet Soferim 10:6
(cited above), which lists barekhu and kaddish among the devarim shebikedushah
requiring a minyan and also seems to talk about an individual obligation to hear barekhu

and kaddish:

...and in a place where there are nine or ten who
have heard Barekhu or Kaddish, and after the tefillah
one person gets up who did not hear these things,
and he says Barekhu or Kaddish, and the others
answer after him, he has fulfilled his obligation.
And the Sages have already enacted that cantors say
after the redemption prayer “May the name of
Hashem be praised from now till eternity”, and after
it, “Praise Hashem, the praised” [Barekhu], in order
to discharge those who had not heard, for R.
Yohanan said, “Would that a person would pray all
day long.”
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This text is cited by many Ashkenazic authorities—including Rashi—as the basis
for allowing an individual to get up at the end of communal prayer in order to hear
devarim shebikdushah that he missed. Precisely because Rashi uses this text and
nonetheless asserts that there is no individual obligation in kedushah, we must be
cautious in ascribing too much meaning to the phrase 10217 >7° XX>, which might well be




read as an overly legalistic formulation of the notion that this person has succeeded in
praising God’s name in public through engagement with devarim shebikdushah.®*

Nonetheless, at least one rishon advances a general line of thinking that would
obligate individuals in (at least some) devarim shebikdushah and likely understood
Massekhet Soferim to be reflecting a similar perspective. Sefer haMahkim® writes that
any kaddish said by minors must not be an “obligatory” one, since otherwise, these
children, not being “obligated,” would not be able to fulfill the obligations of others,
based on the rule discussed above in Mishnah Rosh Hashanah 3:8. But these claims are
rare in the rishonim,*® and the topic receives more attention from the akaronim. For
example, Shulhan Arukh haRav 53:13, spells out one possible ramification of this
approach to devarim shebikdushah with respect to the justification offered by the Shulhan
Arukh in defense of the minor serving as sha "tz for Arvit:

Shulhan Arukh HaRav OH 53:13 AVA1 QYT IR 297 W 1?1’7“27
There is room to justify those places where the AW MPPR 2 Mot 790 W
custom is for minors to lead Arvit at the end of 5990712 72°07 2197 0077 2IPRY
Shabbat, because they do not fulfill the obligations TR PRY 997 NINAW OR¥WA2 N°2Y
of others, seeing as they do not repeat the "Amidah PR 1R AW N2 0T 0°277 DX
and merely say barekhu and kaddish.®’ But in W TPY 1972 DMIRY 7 795N DR
places that do not already have this practice, a 7237 VP TR 19 1T RO MAIpR
minor should never lead, not even Arvit (because of | D1W») N°27Y NPON2 127K 72°N1 *107
barekhu...and the barekhu of Shaharit and Arvit is N AW 1950 W 1972 PRI...TAW 1902
different in this regard from the barekhu of Torah TN DRMP YW 15727 17 N2
reading, which a minor may say, for the latter is not 52 11217 71RW 997 TINRD 7107 1upw
really an obligation, whereas the entire community | jvaw% 2% 93 HY 721 17 19K DaR...7D
is obligated to hear the former), and a minor, not IR 270 R JOR1 (72 Pnw
being obligated, cannot fulfill their obligations.*® N2 07 ORXIN

% See our note above pointing out other instances where this sort of language is read in this loose fashion
by various poskim. Note also that R. Yosef Caro, despite his clear stance above that there are no issues of
obligation with regard to barekhu does not hesitate to use the language of X172 in the context of barekhu
in OH 236:2. This is further evidence for the notion that the language of X*¥177—possibly in Massekhet
Soferim as well—must be read as “giving others the opportunity to respond” such that they can, through
their response, fulfill the mitzvah of sanctifying God’s name publicly. On this point, see our analysis of a
passage from Shibbolei Haleket below.

% S.v. hakorei. The author of this work is R. Natan b. Yehudah of the Tosafist circles of 13™ century
France.

5 One source sometimes inaccurately cited as evidence of an obligation in devarim shebikdushah is that of
the Meiri on Berakhot 45a. In discussing the difference between women’s participation in zimmun and their
participation in the reading of Megillah and Torah, the Meiri discusses a gender gap between men and
women regarding obligation. However, he is discussing there the difference between men and women with
regard to obligation in zimmun (cf. Rashi on Berakhot 45b, s.v. deafilu), not with regard to any “obligation”
in devarim shebikdushah. See the appendix on zimmun for our full analysis of the passage in Sefer
Hamikhtam on which this Meiri is based.

%7 Note this confirmation of the point we made regarding the Beit Yosef above.

% This second part of the passage is an explanation of Rema’s qualification of SA OH 55:10, where he says
that those communities without an exisiting practice of minors leading Arvit on Saturday nights should not
institute it. He gives no reason for this qualificiation, which in fact just seems to flow from R. Yosef
Caro’s own ambivalence towards the practice, even though he ends up justifying it. Rema might simply be
filling in what he felt was implicit in the Beit Yosef, might prefer a less convoluted reading of the




With respect to this debate over whether there is in fact a concrete, individual
obligation in devarim shebikdushah that would affect our discussion of who is qualified
to serve as sha “tz, voices like those of Sefer Hamahkim and Shulhan Arukh HaRav
hardly dominate later discussion. In his typically comprehensive style, R. Ovadiah
Yosef” surveys the views of aharonim who see an individual obligation but rejects them,
maintaining that any such opinion cannot stand up in light of the position of the Ramban
cited above.

Sha’tz as agent for devarim shebikdushah?

We saw above that Sefer Hamahkim and Shulhan Arukh HaRav not only assume
that there is some sort of individual obligation in devarim shebikdushah, but that the
sha 'tz fulfills the obligations of those assembled vicariously through his recitation. This,
however, is far from a unanimously held view. Consider the following passage from
Shibbolei Haleket Tefillah #20:
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And so too I found in the name of R. Yeshaya [of Trani]: even though we normally say
that one who listens [to the berakhah made by another] is considered as if he said it
himself, that only applies to berakhot. But with regard to kedushah...and kaddish, which
are lofty expressions of praise for God, one does not fulfill one’s obligation just by
listening; rather, one must actively voice the words along with the rest of the community.

This source uses the language of individual obligation to talk about kedushah and
kaddish, but it denies that the leader can vicariously fulfill this obligation for anyone else.
Indeed, this is the most straightforward way to understand the essence of the rituals of
kedushah, kaddish and barekhu. The function of the leader of these rituals is essentially
to prompt the community to perform the act of sanctifying God publicly. There is
nothing particularly significant about calling on the community to bless God (in the case
of barekhu—12n7 "1 DX 1272) or to sanctify God (in the case of kedushah and kaddish—
WIPn 970y /qwTpa/wpl). The truly significant work of blessing and sanctification
happens through the communal response ( 7127 72w R/W1TP WITR WITR/TN207 7 7102
712n), which is not delegated to the leader. Even if one chooses to see part of the
obligation to sanctify God’s name as playing out in an individual obligation in devarim
shebikdushah, that obligation would seem most logically to be about participation in
those rituals, rather than simply being present for them while another leads them, which
is not the way they are structured. Among later authorities, this point was emphasized by

Mishnah’s seemingly comprehensive ban on allowing minors to lead, or he might be toeing the line on
issues related to kevod hatzibbur, cited in Beit Yosef as Ra’avad’s reason why a minor cannot lead any of
the tefillot. Shulhan Arukh HaRav is the first to suggest that one would oppose the practice because of
issues related to obligations grounded in kaddish and barekhu, though this is a plausible continuation of the
discussion we saw in Sefer HaMahkim and, possibly, Massekhet Soferim.

 Yabia Omer VIII OH 14:3-4.



R. Uzziel.”’ He noted that the very structure of kedushah is such that questions of
obligation play no role in determining who is fit to lead this davar shebikdushah.”
Accordingly, controlling for issues of kevod hatzibbur, in principle a minor or woman
can lead kedushah, and serve as Sha "tz in general:

...In a place where the listeners say each word 7712 791 DONRIR DVAIWRY DPRI...
after the one making the blessings, and the reader NP7 ROR IR X 70220 X
is only reading reading the words before them, 579 O°RXY W 00 .0°0270 a1
they fulfill their obligations with their own X9R IR X1 DDE,SJ n3723 10207

blessings and the reader only sets the pace by
reciting the beginning and end of each blessing.
So is it with the Kedushah — he opens the words
of the Kedushah and the community answers
after him — so the reader could properly be a
minor or a woman.'>
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Are devarim shebikdushah gendered?

If, despite all this, one wanted to maintain the assumption of authorities like
Shulhan Arukh HaRav that there is an individual obligation in devarim shebikdushah that
is fulfilled vicariously through the sha “tz, there is no reason to assume that women are
not equally obligated. Indeed, given that an ‘oleh to the Torah reading says barekhu — in
the original custom just for the first aliyah, and in the later custom, for all aliyot”*--then
any of the many voices validating women going up for an aliyah (whether those who
permit for only some portion or those who permit with no limit) presumably validate
women saying Barekhu.”*

R. Yair Bachrach” makes explicit that there is nothing gendered about kaddish,
arguing that the only obstacle to women saying it is custom: women in theory can say
kaddish, he says, since there is universal agreement that they are obligated in martyrdom
(kiddush hashem), which falls under the same controlling idea of sanctifying God’s name
as do devarim she-bikedushah and is attached to the same set of verses:

70 Responsa Mishpetei Uzziel 111, Miluim 2.

! The logic he employs here applies equally to kaddish and barekhu, which have congregational responses
that are structured similarly.

72 Note that R. Uzziel objects to following through on this suggestion in practice, because he feels that
letting a minor (or a woman) lead would violate Bah’s notion of kevod hatzibbur, a point explored above.
That simply returns us to that conversation as to whether one need follow the Bah’s approach, and even if
one does, whether such an approach in contemporary circumstances would even recommend for women’s
exclusion.

7 See the interesting theory of the Hatam Sofer on this matter cited in note 90 of R. Shapiro’s article, cited
in note 1 above.

™ Indeed, exactly such a position is taken explicitly by the Or Letziyyon, who says that a minor may say
Barekhu following the mourner’s kaddish based on the fact that he is already permitted to do so in the
context of Torah reading (II 5:14). Shulhan Arukh Harav 55:13, which we saw above, disputes this
equation, but neither he nor anyone else prior to contemporary opponents of egalitarian minyanim suggest
that women are “exempt” from barekhu.

> Responsa Havot Yair #222.




Question: A strange thing happened in Amsterdam
and was well publicized there. A man died without a
son and he ordered before his death that ten men
learn every day in his house for twelve months and
after their learning his daughter should say
Kaddish...and the sages and leaders of the
community did not object. And even though there is
no evidence to contradict them in this matter, for
women are also commanded to sanctify the Name
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and there is also a quorum of males who are called
“B’nei Yisrael”.. nonetheless, we should worry that
by such an act Jewish customs will be
weakened...and everyone will build an altar of his
own according to his own theories...therefore in this
case, where the act is public we should protest.
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Finally, the responsum of R. Ben Zion Uzziel cited earlier clarifies the non-
gendered nature of kedushah. Responding to a question about minors in a school leading
a minyan that includes 10 adults, R. Uzziel makes the basic, but oft-overlooked point that
the text of kedushah is simply an expansion of the third berakhah of the "Amidah, known
as awn n17p. Given that a woman is obligated in this berakhah, as she is in all other
berakhot of the "Amidah, how can one plausibly suggest that she is unable to fulfill the

expanded version of this berakhah recited in public?

R. Uzziel argues that minors cannot so obviously fulfill the obligations of adult
males in kedushah (or any other part of the "Amidah), but directly implies that women,

since they are fully obligated in tefillah, may:

And don’t respond to me from that which is taught in a
Mishnah: “Women, slaves, and minors are exempt from
the saying of Shema and from tefillin, but are obligated
in the ‘Amidah and mezuzah...” [and say based on this
text:] You have learned that minors are obligated in the
‘Amidah and included in the ‘Amidah is kedushah.
And therefore, they may fulfill the obligations of
others.

For that is not a good response. After all, Rashi
explained: “prayer is a request for mercy, and it is
rabbinic, and they declared it also for women and for
the education of minors.” You see from here that the
obligation of minors is only a derivative of the general
obligation in education, and it is not like the obligation
of women, who are obligated like men according to the
decree of the rabbis.
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Though R. Uzziel in this passage rejects this proof for minors, he does not reject the
assumption on which it is based, namely, that the kedushah is subsumed as part of the
general obligation of prayer.”®

Summary

Devarim she-bikedushah, such as Torah reading, barekhu, kaddish, and kedushah,
need to be said in a minyan. There is no explicit discussion in classic sources over who is
fit to lead most of these rituals, such as barekhu, kaddish, and kedushah.”” There is
discussion over who is fit to perform one of the items on the Mishnah's list, namely,
Torah reading. The Talmud states that in principle, women may do so, but adds that the
sages said that women should not read because of “the honor of the community”,
understood by several rishonim to mean that men would be humiliated by the implication
that they are incapable and must rely on a woman. Authorities split over whether
individual communities may waive concern for their honor, but even those who normally
forbid should not object in our context, where there is no affront to communal honor via
women’s public performance of important communal duties.

This discussion is also relevant for the other devarim she-bikedushah listed in the
Mishnah, and this issue of kevod hatzibbur is the only relevant issue to discuss with
regard to women'’s leadership of barekhu, kaddish and kedushah. According to Ramban
and others, these rituals do not reflect individual obligations. In that vein, poskim such as
the Ra’avad, Rashba, and Beit Yosef are not at all concerned with issues of obligation
when discussing who can lead this rituals. We also see that some poskim did discuss the
existence of an obligation in these devarim shebikdushah, though their approach was
rejected by R. Ovadiah Yosef. Even for those who approached these devarim
shebikdushah in this way, it is far from a widely accepted view that the sha "tz discharges
the obligations of those listening; it is much more in keeping with the way we perform
these rituals to see the participation of the individual as key, again rendering questions of
obligation irrelevant for choosing an appropriate leader. Finally, even working with a
model of vicarious fulfillment, there is no reason to assume a gender gap with respect to
these rituals: as Havvot Yair and Mishpetei Uzziel make clear, these rituals are rooted in
the obligations to sanctify God’s name (Kiddush hashem) and to pray (tefillah), in which
women have equal Aiyyuv.

This paves the way for a promising further step forward for self-defined
“Partnership Minyanim”, in which women read Torah and have ‘aliyot but do not serve as
Sha 'tz for any of the main prayers. The halakhic reasoning for their validation of women

7 A similar idea seems to lie behind the view of the Arukh haShulhan OH 69:14, cited in Yabbia Omer
8:14 discussed above. The Arukh haShulhan argues that, while one may not read Torah unless there are ten
individuals who have not yet heard it read, one may still say barekhu and kedushah so long as one as six
who have not yet participated in those rituals, because the latter are “712 2> 7°1° 22w 772°0n °1719,” issues
related to prayer in which individuals have a distinct obligation—presumably resulting from their
obligations in prayer more generally. Of course, R. Ovadiah correctly contrasts the view of the Arukh
haShulhan with that of the Ramban, showing that the latter clearly rejects the former’s distinction between
Torah reading on the one hand and barekhu and kedushah on the other. But in any event, the sense that
kedushah, at least, to the extent that it makes a claim on the individual, does so via its connection to prayer
more generally, also supports the notion that, like tefillah, there is nothing essentially gendered about it.

" Depending on how one interprets the phrase ynw 5v 019, there may be some evidence for saying that a
minor is normally excluded from leading barekhu.



reading Torah is the argument we summarized above, i.e. that most authorities follow the
Beit Yosef in allowing the waiving of kevod ha-tzibbur, and in any event, even being
stringent for the Bah should not restrict women from reading because in such
communities there is no dishonor in women reading. By their own logic, then, there
seems to be no reason why women should not be able to lead ‘Arvit, since the function of
the Sha ’tz in ‘Arvit is only to say those prayers which may be said only in a minyan —
barekhu and kaddish. Even if they choose not to address the questions addressed in part

1 regarding women’s equal obligation in prayer, and therefore, not to open the question
of those prayers with a repetition of the ‘Amidah—though we argued above that this point
should be non-controversial—there should be nothing else to discuss regarding ‘Arvit.
Indeed, R. Mendel Shapiro, who got the halakhic ball rolling for these communities,
explicitly says that he knows of no objection to women saying devarim she-bikedushah in
general (footnote 90):

I have heard the argument put forward that women may not say birkhot
ha-Torah of geri’at ha-Torah because they are davar she-bi-
gedushah...which women may not recite, but I have found no evidence to
support this conclusion. Devarim she-bi-gedushah require an appropriate
minyan. Absent such a minyan, they may not be said by men or women.
Where there is such a minyan, there is no reason to suppose that
women may not say devarim she-bi-kedushah.” 1 have also heard it
argued that women are precluded from saying the barekhu that precedes
the birkhot ha-Torah said by those called to the Torah. I have found no
basis for this position and can only speculate that its origin may be in the
perception of barekhu as a devar she-bi-qedushah that women may not
say. Again, there is no reason to believe that women may not say devarim
she-bi-qedushah in the presence of a minyan of ten men...

Having addressed these questions of obligation (or lack thereof), the conversation
returns to the issue of kevod hatzibbur; just as communal honor dictates who is fit to read
Torah, so too it dictates who is fit to assume the communal leadership role of saying
these special prayers. Therefore, the question of the fitness of women to lead devarim
she-bikedushah for a minyan, even under the assumption that they do not count toward
the minyan, is, nothing more and nothing less than the same question as that of their
fitness to read Torah, that is, whether it brings honor or disgrace to the community. We
surveyed that question above and it has been dealt with at length elsewhere.

Beyond that, the question is one of custom and stability: what seemed reasonable
(or at least not worthy of controversy) to the rabbis of Amsterdam seemed radical and
destabilizing to the Havot Yair. The same disputes abound today; communities who
address these questions today tend to assume basic equality in the dignity of men and of
women, such that there is a certain disgrace in the fact that women are excluded. The
real argument, therefore, is over the extent to which women assuming the role of Sha "tz
destabilizes widespread custom and whether the risks of such destabilization are
outweighed by the religious risks of excluding women when we live in a social
environment that grants women access to even the highest corridors of power. Precisely

® Emphasis ours.



such an argument led R. Ahron Soloveichik to cite the Havot Yair as support for his
ruling permitting (and requiring permission for) women to say kaddish in the synagogue.
While the threat in the time of the Havot Yair was, in his view, the dissolution of the
unified Jewish community, R. Soloveitchik felt the greater risk to be the temptations of
heterodoxy, such that contemporary Orthodoxy’s mission was to permit participation by
women to the extent possible while retaining maximal allegiance to tradition among the
Jewish population.”

In addition to these considerations of stability and custom, one may sense that
lurking behind contemporary opposition to women's inclusion in communal prayer roles
are political concerns which focus not on the issue at hand of gender, but of broader
social boundary issues. Indeed, in a 2004 responsum, R. Yehuda Herzl Henkin opined
that nowadays the reason to restrict women from having ‘aliyot to the Torah is not
communal honor, but as a bulwark against assimilation (Benei Banim 1V:3, p. 17):

... Today, when the reader reads the Torah, whereas RP RNP-2¥27 P ...
those with 'aliyot to the Torah say the blessings but do 0°2727% 705 29w 12K 7N2
not read, the whole matter of communal honor is 7°1¥ D02 19 OR DOXTIP DK DaN
irrelevant. ..l have written several times that in my D AYD 17743 *NANI1... 12X 12D
opinion the essence of the prohibition on giving aliyot QW1 NYOY MOR P NYTOw
to women today is not on account of communal honor, KON 712X 7120 DWn 1R OV
but on account of it is an opening to assimilationists. .0°991201% nNd 1w QW

Similarly, in his response to R. Mendel Shapiro's aforementioned article, R. Henkin
concludes his opposing argument as follows:™

Where does all this leave us? Regardless of the arguments that can be
proffered to permit women'’s aliyyot today—that kevod ha-tsibbur can be
waived, that it does not apply today when everyone is literate, that it does
not apply when the olim rely on the (male) ba ‘al geri’ah and do not
themselves read—women’s aliyyot remain outside the consensus, and a
congregation that institutes them is not Orthodox in name and will not
long remain Orthodox in practice. In my judgment, this is an accurate
statement now and for the foreseeable future, and I see no point in arguing
about it.

In these two passages, R. Henkin is discussing only the issue of ‘aliyot for
women; nevertheless, similar considerations animate discussions of other issues of
gender in synagogue life, even if they are not explicitly acknowledged. Of course, these
assessments are highly subjective and controversial: R. Henkin’s concern with certain
practices being outside of the Orthodox concensus does not seem to bother R. Sperber,
who has emerged as a forceful advocate for women’s aliyot in the context of Orthodox
connunities. We hope that R. Henkin's refreshing candor is a model for others to engage
further conversation on this topic with similar transparency. Some communities may
well evaluate that maintaining difference from non-Jews or from self-defined heterodox

°0d Yisrael Yosef Beni Hai, no. 32, 100.
%0 'See R. Henkin’s comments in his responses to R. Shapiro’s article, cited in note 1 above.




Jewish groups is so important as to trump local, internal issues, since blurring of those
boundaries may lead to problems much more numerous or grave in their estimation than
those caused by unnecessary exclusion of women. These concerns should be debated on
their own terms, though, so that we don't, God forbid, err in our assessment of what is at
stake and make unwise choices.

II. Counting in a Minyan

The number ten is one with ancient significance as a figure signifying a quorum.
For example, in Ruth 4:2, ten elders are assembled for the legal procedure of the
kinsman’s redemption or relinquishing of his inheritance claim: °Jpi% WX 7y npn"
"2y 7175 12 MR YT — "And he took ten men from the elders of the city and said, 'Sit
here,' and they sat." Non-rabbinic sources also feature ten as the minimum needed for a
quorum in various communal settings.?’ The Sages found ways to connect this number
back to verses in the Torah as a way of grounding it in Scripture. In Mishnah Sanhedrin
1:6, we see that the community is thought to be represented by a panel of ten judges, such
that capital cases require 23 judges — a “congregation” of ten to advocate, another
congregation of ten to condemn, and a final group of three, a court in its most basic
structure.

The large Sanhedrin had 71 members and the small ,2TIRY 2OVAW OW 307 79173 077010

one 23...How do we know that the small Sanhedrin TI...AWOWY DMWY HW TIo
has 23 members? As it says, “the eidah will judge” ,ﬂWbWW %Wy DY RS ﬂJUPb
and “the eidah will save” (Num. 34:24-25) —a Yo" Ty e ARIY

judging eidah and a saving eidah, that makes 20.
How do we know that an eidah is 10? As it says,
“Until when will I have to bear this evil eidah "
[referring to the spies, who were 12 in number], and NI ,:HIZ{SZ RO [TYD PN
Yehoshua and Kalev do not count [because they 73TR3) "NR I YT ATY? 0
brought back a good report, leaving 10]... 2921 YU WY (1T

7Y ,(79-72:72 72712) "nTYn
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Mishnah Megillah 4:3, which we saw in the last section, requires ten for a
variety of functions, including the repetition of the ‘Amidah and Torah reading:**

We do not responsively recite the Shema, nor have a | 199 1721V XY, VAW DR OO PX

communal prayer leader, nor offer the priestly TXY,0M00 DX PRYI PRI, 700

blessmg, nor read the Torah, 1’10'1' reafl f;I'Ol’l’l the ,X°212 1PPP0OR PRI L,INNA PP

prophets, nor perform the standing/sitting [ritual for DR PRI ,AWIN TAYR YW PRI

glle (flead],lnor s?y rtt.he btilessmg of the mourne;:s 1f;lor N977) 2%9AK TR 998 N97a
e formal comforting the mourners, nor recite the MRS .Owa PIAT PR ,0MNM

wedding blessings, nor say zimmun with the Name
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in a group of fewer than 10. And when redeeming . .

land we require nine and a kohen. And so too with 1713 REPD 07N

81 For two examples, see the Damascus Document, col. X, and the Community Rule, col. 6.
%2 We explored this mishnah in greater depth above and saw how later sources clarify that kedushah,
kaddish and barekhu are also among the rituals that require a group of 10.




| [redeeming] people.

Strikingly, this text offers no specifications regarding who is eligible to count as
one of the ten. All we can infer is that, except for the evaluation of land, there is no need

for one of the ten to be a priest. But what other limits

are there on the consititution of this

group? The Mishnah’s silence on this point only reinforces the idea that we are dealing

with a preexisting notion of a quorum that has certain
spelled out.

assumed protocols that are not fully

Later texts attempt to ground the quorum of 10 in verses:

Yerushalmi Megillah 4:1, 74¢
Said R. Simon: It says here "in the midst" (tokh)
and it says there "And benei yisrael came to get
grain in the midst of those coming," just as tokh
there signifies 10, so here too it is 10. Said to
him R. Yose b. R. Bun: If you derive it from
tokh, there will be too many! Rather, it says
here "benei yisrael" and it says there "benei
yisrael"; just as there it refers to 10, so here too
it refers to 10.
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Talmud Bavli Megillah 23b
How do we know this?
Said R. Hiyya b. Abba said R. Yohanan: The verse
says: “And I will be sanctified in the midst of the
children of Israel” (Lev. 22:32) — any davar she-
bikedushah shall not be said with fewer than 10.
What suggests this?
R. Hiyya taught in a baraita: We derive it from the
double usage of “midst”: it says here “And I will be
sanctified in the midst of the children of Israel” and
it says there, “separate yourselves out from the midst
of this congregation” (Num. 16:21); and then we
derive it from the double usage of “congregation”, it
says there “How long must I suffer this evil
congregation” (Num. 14:27): just as there it refers to
10, so here too it refers to 10.
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Both texts ground the practice of devarim shebikdushah in the verse from Vayikra
22, which demands that God be sanctified in the midst of benei Yisrael, the Jewish
people. They then try to associate the number 10 with this verse in various ways.
Neither text gives us much further insight into the requisite composition of the group.83

%3 Any attempt to extract too much information from these passages creates difficulties. For instance, one
who would want to claim that Joseph’s brothers and the spies were all male, thus demonsrating the

gendered nature of minyan—as does R. Manoah in a passage we

will see below—would have to ask

whether the minyan can be formed only by males over the age of 30 (as were Joseph’s older brothers when




We begin to get greater insight into the composition of this group through
information implied by the few discussions in rabbinic literature on the question of
minyan. We begin with a text from TB Berakhot 47b-48a:

Said R. Joshua b. Levi: Even though they said a D DY AR 17 12 YW 20 KT
child resting in a cradle should not be included in 71T PR 707V D0INT 1UR 1R
the zimmun--but we make him an adjunct to the TS 110 IR PUW IR - POy
ten. 733 AYWN M9 12 YW 227 0K

And said R. Joshua b. Levi: Nine and a slave
combine [to make ten for a minyan] PHLEA TNY AVWN SKNA 27 BN
...Said R. Huna: Nine and an ark combine. o X X3 TN ']?;)ﬂJ - 7 WDN
R. Nahman said to him: Is an ark a person? e : '

Rather, R. Huna said: Nine, when they look like WYY PRI YN IRIT 27 WK KOX
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ten, combine. R lnlek'da)
...But the halakhah does not follow any of these ..RDNYAWY 217 933 XN270 nO9...
teachings...

From R. Yehoshua b. Levi’s two statements here, we can gather that he assumes
that minors and slaves may not be full participants in a minyan, since he only speaks
about them completing the quorum. The gemara does not here or elsewhere spell out
why minors and slaves are normally excluded nor why they might be included in these
liminal situations. It is possible that the latter section of this passage suggests that there
was a tendency to “cheat” on the last member of the minyan, effectively considering 9 to
be like 10. In any event, these various lenient rulings were controversial, and our printed
text of the gemara here ends with a rejection of these various statements. While this legal
rejection was not originally a part of the text (it was originally a Geonic gloss that crept
into the text),* it reveals that even toying with the margins of the definition of minyan
was controversial.

Another passage engages the question of the quorum of ten in another facet of the
commandment to sanctify God’s name: the obligation to martyr oneself when forced to
violate certain mitzvot in certain contexts. The gemara reports a series of decisions that
held that one must martyr oneself before violating any mitzvah in public, which is
defined as a group of 10:

Talmud Bavli Sanhedrin 74a-b STY-7Y P70 YHhaa Tbn
And how many [people] form a public collection [such APY? 927 AR - 7R°077 711
that a person is obligated in martyrdom because of the NIND X070 TR 1M1 27 0N
presence of a public collection--a parhesiya]? Says R. RUOWD 07X °12 TWYn
Yaakov says R. Yohanan: “A parhesiya cannot be less ’mz;'rpz,w $1N3T 1PV DR
than ten people.” Obviously, we require Jews [for this SR 927 %93 ORI *32 N2

they went down to Egypt), or whether it must be made up exclusively of wicked people (as were the spies).
The sound approach here is to embrace the Ran’s statement (contained in his commentary on Mishnah
Megillah 4:3, found in the dappei ha-Rif) that all of these derivations are asmakhta ot and are thus post
facto attempts to tie existing rulings back to verses such that one should not view them as generative of
further rules.

% For confirmation of this point, see Otzar Hageonim Berakhot Teshuvot #314-316.




number], as it says, “And I will be sanctified amidst XN 73777 AR 2701 ORI qvwn

benei yisrael.” R. Yirmiyah asked: “Nine Jews and one 277 TINK K1Y 27 °INT YN
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The gemara here explores the margins of the quorum of 10 for martyrdom, taking
it as obvious that non-Jews are not primary members of this group. Nonetheless, R.
Yirmiyah asks whether a non-Jew could be the tenth member of a group triggering the
obligation of martyrdom. The gemara then rejects this possibility and insists that all 10
members of the group must be Jews.

Neither of these passages weighs in on the question of whether women count
toward the quorum of 10. It is hard to know whether the passage in Berakhot would take
it for granted that women are included in the concept of minyan and therefore it explores
only the cases of slaves and minors, or whether the total exclusion of women from
minyan is so obvious that even the liminal roles explored for these other groups are not
even entertained for them. The passage in Sanhedrin would seem to push us in the
former direction: a plausible reading of that passage would claim that if the gemara is
willing to entertain the liminal status of a non-Jew in such a quorum, then it clearly
considers women to be included in those that the verse terms ?X7w° °13, and thus women
would be included in minyan.*> Furthermore, all other factors being equal, one might
well assume that women count towards the minyan, given their equal obligation in prayer
(in the context of which many of the situations requiring a minyan are clustered), and
their explicit inclusion in the similar mitzvah of martyrdom.*® But women’s participation
in minyan is nowhere directly addressed in classical rabbinic sources, leaving us simply
to say that their normative exclusion is nowhere asserted but that proving their inclusion
is equally impossible. In short, there is no dispositive evidence one way or the other.”’

% Similar reasoning is used by the Urah Shahar, cited below.

% The latter point is made clear by the gemara’s initial assumption on TB Sanhedrin 74b that Esther ought
to have been required to martyr herself rather than allow herself to be taken as Ahashveirosh’s wife.

%7 Claiming that women are obligated in tefillah and martyrdom does not automatically positively dispose
of the question of their inclusion in the minyan associated with those practices. Note that the Shulhan
Arukh at one and the same time held that women were obligated in prayer and that only men could
constitute the minyan. Despite much argument to the contrary, by both proponents and opponents of
counting women in a minyan, there is simply no good evidence for the notion that one counts in a minyan if
and only if one is obligated in the respective mitzvot associated with that minyan. All of the rituals we have
been discussing are in one way or another associated with the mitzvah of sanctifying God’s name in public.
While anyone obligated in this mitzvah (including women) may be eligible/obligated to engage in the
relevant practice, it could well be that the requisite quorum to give these acts meaning must be made up of
those with some sort of principal group identity that extends beyond obligation in these mitzvot. In other
words, if the quorum is intended to assure that some microcosm of the Jewish community is present, it
could be that women are sufficiently a part of that community to obligate them in the performance of the
practice, but insufficiently representative of the community to create the quorum. Naturally, one could
argue in the other direction as well.




Just as the question of a woman counting toward the minyan for public prayer and
devarim she-bikedushah does not arise in rabbinic sources, so too most Rishonim do not
discuss it. However, several Rishonim do say that a woman does not count for various
functions. Some give no reason, such as R. Sa’adiah Gaon (with reference to devarim
shebikdushah), the Rambam (with reference to Torah reading), Tosafot (public prayer
and application to all requirements of 10),* Sefer Hameorot (the reading of Megillat
Esther and application to all requirements of 10), Meiri (with reference to devarim
shebikdushah) and Shibbolei HaLeket (stated generally):

Siddur Sa’adiah Gaon, commentary following JINX TV 29 M0
weekday Yishtabah TR DM NPIDN DY WD
If the community prays these three tefillot— the MR
measure of a community for this being ten males 195N WO AR 595071 T8 oK)

who have reached puberty—... D97 WY RIT NI NI TR

.
Rambam, Laws of Prayer 12:3 - OP78? WA

We do not read from the Torah in public with
fewer than 10 adult free males.®’

3:2° 955N N ' ann

Because the contrary argument has been advanced by so many, it is worth briefly engaging with
one passage in the rishonim that is claimed to support the notion that obligation in a mitzvah and counting
towards its quorum go hand in hand. Ran on Rif Megillah 6b s.v. matnitin, after positing that women can
fulfill the obligation of men in the reading of the Megillah, says the following: "X MX*X1 j7w 8"YRW &'
.NIDIVIN IRTT ROR ]’J?Jb ONY NIDIVRA PRI IRMP 0T DOWIR MRXINY IWOR IRT...R"RYL..NMDWEN Some have taken
this as a general principle that once one is obligated in a mitzvah one is eligible to count for all associated
quora. This is an overreading of the Ran. More likely the Ran is making a point local to the reading of the
Megillah. Whereas other quora may be wrapped up in representing the community in microcosm, the 10 of
Megillah (itself a disputed requirement in the gemara) are required only in order to publicize the miracle of
Purim and thus serves a different function from the quorum of 10 required for devarim she-bikdushah. Ran
is making the claim that, with respect to megillah, there is absolutely no reason to think that there are any
requirements beyond obligation for counting in the minyan for that mitzvah, since the only point of that
quorum of ten is to get ten Megillah-obligated people together to do this mitzvah more publicly. The voices
he is arguing with apparently don’t limit the quorum for Megillah in this way and understand it to entail the
same sorts of requirements as for other quora. See the debate between Maor and Ramban on precisely this
point. This reading of Ran is supported by the following passage from his teacher, Ritva, on Megillah 4a
s.v. ve-kheivan, which is likely his source: >213 917°% 2w K71 R17Y2 KD 110797 ROR Q1K 7IWYT RI7 7290
moIvEN 773 RIpna Ma»nT 12 oK. There is therefore no solid support for the claim that anyone, including
Ran, thinks that being obligated in a mitzvah automatically and generally validates one as counting towards
the quora associated with it.

% Note that Tosafot claim that their interpretation is grounded in the claim on TB Berakhot 45b that “a
hundred women are like two men”, 717 *323 >0 *w1 XA XM. They take this line to indicate the exclusion
of women from all quora, including those of 10. In other words, Tosafot assert that women have no
capacity for group identity in halakhic discourse. Rashi there, however, does not take this interpretation,
and most other rishonim follow Rashi, seeing this line as specifically discussing zimmun and asserting that
even the largest group of women is not obligated to form a zimmun, or that even the largest group of
women is simply not more socially significant than two men, such that two men should have the right to
form a zimmun if they wish. Given the broad interpretational dispute with the Tosafot, it is best to take
their position on its own terms as a halakhic statement in its own right rather than engage Berakhot 45b
directly as a relevant text for our topic. For this reason, we did not include it in our discussion above.

% This follows our printed text of the Mishneh Torah. R. Manoah, in his Sefer Hamenuhah on this passage,
seems not to have had the word 2°wiX in his text, in which case there would be no explicit source from
Rambam’s writing excluding women from the minyan required for devarim shebikdushah. Regarding
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Rambam’s approach to women and the 10 required for zimmun bashem, see the appendix on that topic at
the end of the paper.

% The first part of this passage in the Meiri is in the context of a discussion of whether 10 women can
perform zimmun bashem, adding God’s name into the introductory invitation to birkat hamazon. The
immediate surrounding text reads as follows: n721AW ,aW2 MIATA PR PR 231 MIATAY 5"YR WY 1°7 OR 728
92 DP9 WA .DOWIY MON AWITPAY 2T PRI LRI AWITRAw 127 awn. It is syntactically possible to read this line
in the Meiri as claiming that there are some who disagree that devarim she-bikedushah are not the domain
of women and in fact permit 10 women to perform rituals that require a minyan. In fact, there is a
possibility, albeit unprovable, that R. Simhah of Speyer subscribed to such a view, a point we will note
below. Indeed, this seems to be the view of R. Shmuel Dikman in his edition of Bet Habehirah, Jerusalem,
1960. See p. 179 n. 152 there. Nonetheless, given that there is no explicit evidence for such a view
anywhere in the rishonim, it seems safer to read the view cited in the Meiri here as agreeing with the the
basic claim that devarim she-bikedushah are not the domain of women. Rather, it rules that 10 women
doing a zimmun may mention God’s name because adding God’s name there is not a davar she-bikedushah,
and therefore, the agreed upon fact that women are not included in such rituals is irrelevant. This
conservative reading is also supported by 1) the fact that the next line in the Meiri cites a proof specific to
the question of zimmun bashem, which seems to be arbitrating a dispute over 10 women and zimmun
bashem, as opposed to a broader debate over quora of 10 more generally, and 2) the second part of the
passage we have quoted here, where Meiri takes for granted, even against the backdrop of the possibility
that 10 women might sometimes form a group, that 10 women never add up to a quorum for devarim
shebikdushah. This approach also comports with explicit evidence for views in the rishonim that zimun
bashem is not in fact a davar she-bikedushah. See Ra’avan, Even Haezer #185 and Rashba Megillah 23b
s.v. ve’ein nos’in. Note also that all manuscript witnesses to the text of Megillah 23b explain the reason for
the quorum of 10 required to mention the Name in zimmun as ¥R 17X X7, which might be taken as a
claim that this ritual, unlike the first group of rituals in the Mishnah is not a davar shebikdushah. For more,
see Benei Tziyyon 199:6. On the other hand, it might be that the gemara here is explaining that the whole
notion of a quorum of 10 for a davar shebikdushah (including zimmun) is that it is R¥IX 77X X2 to engage
in such a serious ritual without significant numbers. We will return to the latter reading below. For more
on questions of zimmun bashem and the passage in Sefer Hamikhtam on which the Meiri referred to here is
largely based, see the appendix on that topic.




R. Tzidkiyah Harofeh of Rome

Shibbolei Haleket Hil. Tefillah 9
Women and slaves may not complete the
quorum.
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Other Rishonim, especially in Provenge, also specify men, but provide textual or
logical support for this position. In each example of textual evidence, a particular Rishon
focuses on one of the verses the Talmud cites to explain why some ritual requires ten, and
explains that this verse must refer only to men. The best summary of these various
explanations is found in R. Manoah’s Sefer Hamenuhah.”' After noting that Rambam’s
ruling that ten women may not mention God’s name in their zimmun has no explicit basis
in the Talmud,”® R. Manoah offers three readings of biblical verses to strengthen both
Rambam’s point and his assumption that women are generally excluded from the minyan

for devarim shebikdushah as well:

This requires consideration...This matter is not
explicit in the gemara, but nonetheless it is the
law...for it is written, “bless in makheilot”, and they
[i.e. women] are not at all called a kahal. And we
hold similarly with regard to prayer, in which
women are obligated, but nonetheless they do not
form the quorum of 10,” and they as a group on
their own do not say Kaddish or Kedushah, for any
davar she-bikedushah may not be said in a group of
less than 10, since it is written “And I will be
sanctified in the midst of benei yisrael”—and not
benot yisrael. And “edah” also applies only to
males, because the spies were men. And since a
davar she-bikedushah may not be said in a group of
fewer than 10 men, and the restriction on mentioning
the Name in zimun in a group of fewer than 10 is
because this act is a davar she-bikedushah, women
are thus excluded...and further, common sense tells
us that they should not conduct zimun with the
Name, because they do not have the intellectual
capacity to magnify and exalt the name of the Holy
and Blessed One as men do, and it is written:
“Magnify God with me.”
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°! Commentary on Mishneh Torah Berakhot 5:7.

%2 This is a point also noted by Sefer Hameorot 45a. He adds that, because this is the case, one should not
protest against those who violate the Rambam’s ruling. This is an important text for helping to reframe an
issue that often suffers from hot tempers and intolerance for divergent views, given that women’s exclusion
from any kind of minyan is nowhere explicated in classical rabbinic literature.

% Note that R. Manoah here makes explicit what we showed earlier, i.e. that obligation in prayer is
irrelevant to—or at least, insufficient to answer—the question of counting towards the minyan.




R. Manoah begins by quoting Tehilim 68:27—2a°p % 1592 ni%apna—which
appears in Mishnah Berakhot 7:3 as the basis for using increasingly elaborate language in
praising God as the size of the gathering for zimmun increases further. He then proceeds
to state that women are not considered a 271p, and since zimmun bashem is associated with
the term 577, 10 women may not perform it. This notion that women are not a 77p finds
earlier roots in an exegetical tradition in Sifrei Bemidbar 109, which assumes that the
term 277 only includes men. He then proceeds to cite “And I shall be sanctified among
the people [literally, ‘sons’] of Israel” — "7x2%> %33 72 *AY7pNn" (VaYikra 22:32), the
core verse adduced in the Talmud to justify requiring ten for devarim she-bikedushah
(Megillah 23b). He explains here that the Torah intentionally specifies the “sons” of
Israel, and not the daughters.”® R. Manoah is presumably basing himself on a tannaitic
midrash, recorded in many places, that when the Torah commands “benei yisrael” with
regard to certain procedures in Temple sacrifices, it means males specifically ( 2% " "12
"'MoMI0 PR M2 PRI Pomio, Hullin 85a er.al). R. Manoah’s innovation is to apply that
to another context. His final Scriptural evidence is the word “congregation” — "77y":
when the gemara demonstrates the necessity of ten for devarim she-bikedushah from the
story of the spies, it must mean men specifically, since all ten spies were men.”

Tellingly, he concludes that “logical reason indicates that they should not do a
zimmun in [God’s] name, for they lack the intellect to magnify and exalt the Holy One’s
name, as men can”. This argument from reason seems to cut to the core of what is
driving these Rishonim, and helps us make sense of the textual arguments, which seem, at
first glance, to be surprisingly weak. The textual supports they cited can best be
understood as post facto supports (“asmakhtot”) for a deeply-held religious conviction,
and not as generative prooftexts, for the following reasons:

1) None of those derashot is found in any rabbinic texts in this context, as R. Manoah
noted.

2) These sages could not be claiming that the word “assembly” — "%:1p" — formally
excludes women, since several mitzvot in the Torah which equally apply to women and
men use that word. Examples are the Passover sacrifice — “The whole assembly of the
congregation of Israel shall slaughter it at dusk™ ( 12 PR N7y %739 22 in'R w0¢)"
"2227y7, Ex. 12:6); the prohibition of a mamzer (child of an incestuous or adulterous
relationship) from entering God’s “assembly” (") P> 23p2 J1nn X2 R'D", Deut. 23:3);
and, most strikingly, the commandment of “Assembly” ("23pa"): “Assemble the nation —
the men, the women, and the children” ("qu7) 2w 0WiRg oya Ny 2ap3", Deut. 31:12).
Moreover, the very verse these Rishonim cite to indicate women’s exclusion from
minyan, Psalms 68:27, appears in a prominent midrash in the Tosefta (Sotah 6:4) and
several places in the Talmud (Berakhot 50a, Ketubot 7b, Sotah 31a, Yerushalmi Sotah
5:4/20c) as the source for the notion that even fetuses in their mothers’ wombs joined in
singing the Song at the Sea.”® These rishonim would not claim that fetuses are more a

m

" A century later, Orhot Hayim also cited this verse for the same point.
% We noted the problem with this sort of analysis above. Nonetheless, this point is cited by several
Aharonim, including Shulhan Arukh Harav 55:2, as a basis for excluding women. Ra’avan, in Even
Haezer #185, also uses the fact that the spies were adults to exclude minors.
% Here is the midrash as it appears in the Tosefta:
S0 DY 7w 210 1R 201 NOW DY 1PRUIAY N1 223D O2NIR DX IR 2% 17 PRI 1YW 1190 IR 90 o "
AR 7Y 2912 1YY MR CTWNH 1°D LAY 2120 1R D9 27 PIWR DR IR T2 AR TWA P11 11PN AR 0072 P2



part of the “assembly” than women, and, of course, women explicitly sang the Song of
the Sea. However, if we understand the use of this asmakhta as an expression of a belief
that women do not participate in corporate entities, creating communities, these Rishonim
make quite a bit more sense—what could be a more appropriate verse to cite to this effect
than one which invokes the notion of community?

3) Similarly, these Rishonim are not claiming that the phrase “benei yisrael” itself
proves that only men are referred to, since, for example, the mitzvot regarding evaluative
oaths (‘arakhin, Vayikra 27) are directed to “benei yisrael” and explicitly apply both to
men and women. Moreover, the very same verse interpreted in the Talmud to be the
source for requiring ten for a minyan (“And I shall be sanctified among the children
[literally, ‘sons’] of Israel” — "7&7t° °32 7in2 *ny7p1)", Lev. 22:32) is also the source for
requiring ten for the mitzvah of dying in sanctification of God’s name (*‘al kiddush
Hashem™). Many authorities say that women do count toward the minyan of ten for that
mitzvah (see below), so the language of that verse can hardly be taken as proof that
women are not part of the minyan for ritual matters, a point to which we will return
below. But again, if we understand this use of the verse not as a formal proof, but as an
allusive expression of a deeply-held belief—that the Jewish “community” is not properly
represented by its female members—than the use of a phrase about the Jewish people is a
perfectly reasonable support.

As is often the case in rabbinic discourse, the textual citations here are all post
facto support (‘asmakhtot), Scriptural citations which, while weak as formal proofs, quite
honestly express the religious sensibilities of their authors and their communities. What is
more, they are self-consciously so. Two significant things can be learned from Rabbenu
Manoah’s telling closing words that “common sense indicates (nin1 &72077)” that women
do not count for the minyan for invoking God’s name in the invitation to Grace after
Meals (zimmun) “since they lack the intellect ["'ny7"] to magnify and exalt the Holy
One’s name, as men can”. First, the authority who went to the greatest lengths to explain
women’s exclusion from ritual minyan considered women, as a class, to be insufficiently
educated to form a community for the purposes of publicly praising God.”” Second, he
considered this social reality to be a relevant and, apparently, decisive factor toward the
question of their participation.

That women do not count is intuitive to these Rishonim, just as the exclusion of
slaves and minors was intuitive to R. Yehoshua b. Levi. Their citation of verses is not
meant to prove these religious intutitions, but rather, to provide some allusive Scriptural
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%7 The pain and distress that many moderns, the current authors included, feel when reading texts such as
these cannot and should not be diminished. At the same time, well-founded modern critiques of R.
Manoah’s social setting as well as R. Manoah’s own troubling forumulation, should not lead

us to a facile dismissal of his core halakhic point. If we consider a world in which education for women
was minimal (even in comparison to the relatively spartan education of many Jewish men), then it should
not surprise us that women would be viewed as intellectually inferior to men. It was likely a reality in R.
Manoah’s time that a collection of women would lack the social capital that a similar-sized collection of
men would have had. Thus, if one takes seriously the weightiness of the sanctification of God’s name, then
in R. Manoah’s context, his words can be understood as making an important point about the seriousness of
devarim shebikdushah, even if they do so in the context of a social reality that is disturbing to us, and even
if R. Manoah’s seeming complicity with this reality is disappointing to us.



context for them. The question that then arises is: why? What is behind this intuitive
exclusion of women, absent any Biblical or rabbinic text that weighs in on the topic?
How might we more precisely define the social considerations that are clearly at work in
medieval discussions of this topic?

What Is Minyan?

If the question of membership in the minyan depends on social conditions, such as
the role men or women play in a given society, we will be served in our understanding by
also considering what a minyan really is. The first and only thorough-going attempt in
the rishonim to define what minyan is all about was proffered by R. Tam. Following R.
Yehoshua b. Levi’s rule in the gemara (TB Berakhot 47b) that one baby — even an infant
in a cradle — could be counted in a minyan,”® R. Tam comments as follows (recorded in
Tosafot R. Yehudah Sirleon on Berakhot 47b):

And I add even an infant in his cradle, for God’s presence ,70°Iw2 DU POHR 7P0IN CIN)
dwells among all groups of ten, for when they learn that 337 R RNIPOW " 02 DINT
matters of sanctity are done in a quorum of ten from the TIWYA AWITR O7OMA
verse “I will be sanctified”, no distinction is made between V" T v L nw T
minors and adults. But there must be nine adults, because Ywn 1w 72927 ,510p
more than one [minor] may not be counted, as it is taught YARTI LRY TR 9DV L, 2T
with respect to a slave, for [with more than one minor] there NPT NP NPT T2V 02N
is insufficient honor for heaven. And a slave also comes 9922 507K M1 TV N7 000
under the principle “I will be sanctified”, for God’s presence DOR ROW 7°0WT L, NWIRN
dwells among all who are obligated in commandments and .12 7121 MXA "N
members of the covenant...

Recall that the Talmud’s source for the numerical make-up of minyan was Lev
22:32 — “And I shall be sanctified among the children of Israel”. Rabbenu Tam explains
that this “sanctity” inhabits all who are obligated in mitzvot or members of the covenant.
His point is to argue that slaves (who are obligated in mitzvot—to the same extent as
Jewish women—despite not being Jews) and children (who are Jews but not yet obligated
in mitzvot) are essentially eligible to count in the minyan,” as evidenced in his eyes by
the Talmud’s undifferentiated statement “The Shekhinah dwells on all groups of ten” ( 53"
"X XN1OW 77wy 2 — Sanhedrin 39a). However, even the most inclusive opinion in the

% R. Tam arrives at this view by arguing that the statement Xnny»w *31 933 ’navn n*»—already an integral
part of his text—only applied to the immediately prior statements and not to R. Yehoshua b. Levi’s rulings
on counting a slave and a minor. This, of course, is just a return to possibilities of the the original text of
the gemara before the Geonic gloss found its way into the text.

% This assumes the vav of ™2 121 is disjunctive. If one, however, reads the vav as conjunctive—which
seems to be the reading of Rosh Berakhot 7:20—one would have to say that minors are obligated in
mitzvot as part of the process of educating them and/or because they will be obligated in mitzvot as adults.
Slaves would be considered n°12 °11 in the sense that they are circumcised (an interpretation advanced by R.
Yom Tov Lippman Heller’s commentary on the Rosh, Ma adanei Yom Tov on Rosh Berakhot 7:20, likely
influenced by TB Bava Kama 15a and driven by the Rosh’s reading of R. Tam’s two criteria as jointly
necessary rather than individually sufficient).




Talmud allows counting only one slave, and not many.'” Therefore, Rabbenu Tam
explains that the reason a minyan should not include more than one child or slave is
because more than that would be “insufficient dignity of Heaven” ( *212 Xnw7 X7p> 82°9"
"%77). Rabbenu Tam does not appeal here to precedent or a formal definition; he is
expressing the quite reasonable judgment that it is inappropriate to form the minyan — the
representative microcosm of the community for the task of exalting God’s name — with
such low-grade, peripheral, non-citizen members, even though, from a theological
perspective, God’s Shekhinah does descend on any group of ten members who are
connected to the Jewish people either through obligation (slaves) or birth (minors).

Now, we have no record of Rabbenu Tam discussing the question of women and
minyan, but his conceptual framework can further our understanding. His description of
what minyan is about would include women, who were obligated in all the same mitzvot
as slaves in his context, and were also considered part of the covenant.'”" Purely
following R. Tam’s logic, we might well conclude that 10 women can constitute a
minyan. There is no rabbinic source that telegraphs limits on the participation of women,
as there is regarding slaves and minors, and no other indication that counting more than
one woman would violate X'»w7 X7p°, the honor of heaven. At that point, we revert to R.
Tam’s original definition of where the Divine Presence dwells, about which he says, &>
°I0P RIW K D7) RIW; i.e., ten minors (and ten women) can theoretically make up a
minyan.

Indeed, this basic conceptual extrapolation was made by Rabbenu Simhah, who
ruled that a woman could count towards the ten (Mordekhai Berakhot #173). From the
context in which his ruling is cited, however, it seems that he limited the extrapolation to
a more conservative extension from R. Tam’s actual ruling regarding one slave or one
minor and only allowed one woman to count towards the minyan:'*>

I found in the name of R. Simhah: A slave or a woman can | 72V :300Y 11°27 QW1 SNRXH
join towards the 10 required for prayer and for mentioning 772 79507 12 1OV W)
the Name in zimmun. And regarding the case where R. N7 AWYMY NAR-R TN
Eli@zer freed his slave in prder to complete the quorum, MW 1T WY YR
which makes it sound as if an unfre‘ed'slave may not count | 4o ymqmyn RPIT YT Y
towards the 10 — and the same restriction would apply to a
woman — we can say that there were two slaves present;
one he freed [in order to count as the ninth] and one he
counted as the tenth [while still a slave].
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According to one version, Rabbenu Simhah acted upon this ruling (Mordekhai
Berakhot #158 = Mordekhai Gittin #401):

' 1t is plausible that R. Yehoshua b. Levi’s statement about making an infant a 5°10 also only imagined
counting one, and this is how R. Tam clearly understood him. Others, however, understood him to be more
liberal on infants, possibly permitting counting up to four towards the minyan. See Maor here.

"%V If the term “covenant” is meant generally to refer to Jews, then women are obviously included—for a
usage of N2 N2 to refer to a woman in this sense, see Sifrei Zuta 35:12—and if it refers to circumcision,
the Talmud considers women to be already circumcised (TB Avodah Zarah 27a).

192 This conservative reading of R. Simhah is maintained by Beit Yosef and many others. See the next
note.
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the obligation of others, but there is no problem with
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The Beit Yosef here curiously does not cite any of the authorities who explicitly
exclude female participation, but he does mention R. Simhah’s position to count one and
rejects it, arguing that it would be unseemly to practice that way since Rabbenu Tam
himself never did so, nor did common custom include even one woman (OH 55):

And it is written in the Mordekhai in the name of R. A 11°27 w2 937712 210N
Simhah that a slave or a woman may be included for 795N9 TOIVYN TWR TV
tefillah and for the grace after meals in the ten; and X7 VIWDY TWY PTAT NI
clearly, this is according to the explanation of Rabbenu 5279 PODT A" WIEY Y

Tam, who ruled like R. Yehoshua b. Levi that one slave
may be included, and R. Simhah opined that this is also
the law for a woman, for in every situation, a woman is
equal to that of a slave. But since Rabbenu Tam himself MY AUR Nﬂ:)J'f 7237 TR
did not want to do such a thing, who can be lenient 78 XD WY N7 D 127

regarding it; thus, the universal practice is not to include 191 7272 907 0 TWYR MWY?
a woman at all. 1993 WK AIXYY ROW 29w B
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Upon this reasoning,'® he stated summarily in the Shulhan Arukh (OH 55:1) that the
minyan consists of ten free, adult males.

Kaddish is said. And it is said only in the presence 7 NI MR K''RY WP DN
of ten free, adult males who have reached puberty, '2 X727 2°7173 10 712 20T
and the same is true of kedushah and barekhu, which ]’NW 1993 ﬂWWPb =" ,ﬂﬁl]W

' R. Simhah’s position on counting women towards the minyan is reported here second hand, filtered and
repackaged along with other sources. The language in this latter source actually sounds as if R. Simhah
allowed women to count as equals towards the ten of zimmun. This opens the possibility that R. Simhah
permitted women to count as equals towards the quorum of 10, even as he limited slaves and minors to one
of the 10 slots, in keeping with R. Tam’s rulings on the matter. It might be that only a later hand bringing
his positions on women slaves together in the first passage in the Mordekhai cited above assumed that the
rulings were identical and that R. Simhah permitted only one woman to count in a minyan. This reading of
R. Simhah is unprovable and likely unrecoverable, but it is important to establish its historical possibility
given the later views that we will see that in fact establish the theoretical plausibility of counting 10 women
towards a minyan. In the discussion here, however, we will assume, so as to be as cautious as possible, that
R. Simhah practically permitted counting only one woman towards the minyan, even as we will maintain
that he theoretically permitted 10 women to count, following R. Tam’s criteria.

1% 1t is also possible that R. Karo was influenced to reject R. Simhah in light of what he understands to be
behind Rambam’s ruling in Hilkhot Berakhot 5:7 (cited above) that ten women may not mention God’s
name in zimmun. In Beit Yosef 199:7, R. Karo explains Rambam as rejecting the possibility of 10 women
forming this quorum because zimmun with God’s name is a davar shebikdushah, and a davar shebikdushah
can only be done in the presence of 10 adult, free males.




| are not said with less than ten. WYN NI 1NN

Most subsequent authorities follow this, though R. Shneur Zalman of Lyadi says not to
protest against those who are lenient in dire situations, since they have on whom to rely
(Shulhan Arukh HaRav, OH 55:5):

Some permit saying a davar shebikdushah with | q17°%1 "2 w1TRAW 027 92 P NR W

9 joined together with a slave, a woman or a 12 WY 90 YW 9% 0P IR WK WK 7Y
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group of 10 Jews [lit. members of the 512 'on MDA AWITPAW 12T 1N
covenant]—nonetheless it would not be AWN PR K™ 59 07K o nEn

honoring heaven to say a davar shebikdushah
with fewer than 9 b 'nei miz‘zvot,105 because 9
look like 10...and some say that a woman,
slave or minor may not count at all and all 10
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R. Tam’s model thus stipulates that slaves and minors are the theoretical equals of
free men when it comes to the minyan for devarim shebikdushah, with issues like X p>
X°nw7, “the honor of heaven”, standing as the only obstacle to practical implementation of
this theory. R. Simhah’s extension of R. Tam’s model of minyan ruling posits that
women also have as much theoretical connection to the notion of X W” *12 712 *NWIPN as
do adult free males. The concern of “the dignity of Heaven” may not even apply to
women at all, but we can only prove R. Simhah’s willingness to carry out the
conservative extension of R. Tam to inclusion of one woman.

Most authorities disagree with R. Tam and do not count even one child in a
minyan, following the Geonic gloss to the gemara at hand. Given that R. Tam is the only
rishon to spell out a theory of minyan, it is reasonable to assert that all other rishonim
agree with his theory, even if they disagree with his theory of practical implementation.
In other words, even if minors are the theoretical equals of adults in constituting a

195 Note that Shulhan Arukh HaRav’s formulation here considers slaves, minors, and women to be °12
nMa—members of the covenant—but not Nx¥» 12, which must mean fully obligated adults. Minors are
exempt by dint of their age, whereas women and slaves are exempt from a whole class of mitzvot (those
positive mitzvot caused by time that we explored above). This is a different usage from that of R. Tam,
who explicitly puts slaves in the category of n1¥» 211 and seems to reflect the encroachment of another
model for minyan we will discuss shortly. In any event, the sense of this text is clear: 10 women are
theoretically valid for a minyan, but according to this view, we must reserve 9 slots for free, adult males.
1% 1t is also important to note that Bah ruled unhesitatingly like R. Simhah with respect to zimmun and it is
quite possible that this ruling would extend to counting one woman in the minyan as well. R. Aharon
Shmuel Kaidonover in his commentary 7iferet Yisrael on the Rosh goes out of his way to cite R. Simhah
on zimmun, suggesting that he endorses his ruling as well. Maharshal also seems to endorse this position.
Bah’s ruling is then cited by Shiyarei Kenesset Hagedolah.



minyan, it might offend the honor of heaven to count even one towards the quorum of 10.
Whereas R. Tam agreed to a modest infraction on the dignity of Heaven (relying upon
one non-citizen), most authorities do not allow even that level of infraction."”” Under this
reading of the silence in the rishonim, all agree with R. Tam that the only criteria to count
in a minyan are 1) evincing sanctity through some basic connection to the Jewish people
and 2) not creating a situation that offends the dignity of heaven. The disagreement
regards only criterion 2) and whether some degree of adjunct participation is tolerated.
This interpretation of the sources helps make sense of how the conversation on women
and minyan moved from a blank slate in classical rabbinic sources to near unanimity on
the total exclusion of women. If the issues at stake are not the theoretical exclusion of
women, but rather the propriety of including them in practice, then we can understand
how societies in which women largely functioned as adjuncts would not view them as
fitting representatives of the community in microcosm.

That said, beginning in the 16" century, another articulation of minyan begins to
emerge. It is first articulated by R. Mordechai Jaffe in Levush OH 55:4:

Neither a slave not a woman nor a minor may count 1°990XM PR VP AWK 72N
towards the minyan, because they are not obligated in WA .MXA 0°210 DIRY
mitzvot. And some permit joining 9 adults with 1 minor, %9 1R 17°%1 '02 PR
since the minor will eventually become obligated... IR A1°m 59D 3R 9190w

Levush is clearly operating with a different definition of minyan from that of R.
Tam, despite some of the linguistic similarities. Though both authorities talk about
obligation in mitzvot as a criterion for counting in a minyan, they mean very different
things. R. Tam thought this criterion included slaves (and, by extension, women), since
they are obligated in many mitzvot. Levush, by contrast, uses this criterion to exclude
slaves and women. For him, obligation in mitzvot clearly means maximal obligation and
excludes those, like women and slaves, who are exempt from a whole range of mitzvot
(those of the positive, time-bound variety explored above). This paints a significantly
different picture of minyan. R. Tam was able to conceive of a “community” that
comprises free adult males as well as more marginal types, such as slaves, minors, and,
most likely, women, but he felt that most such convocations are not so respectful to the
honor of Heaven. Levush cannot even conceive of such a convocation being considered
a representation of the larger community. By his logic, how can someone exempt from a
whole category of mitzvot possibly help constitute a microcosm of the Jewish people?

In fact, once considering Levush’s model, it is difficult to know the conceptual
basis behind those who opposed R. Tam and forbade any participation by minors in a
minyan without further comment. Was this, as we suggested above, a minor
disagreement over the proper boundaries of the honor of Heaven? Or might they, like the

197 1t should not be surprising to find this kind of leniency specifically in the writings of Rabbenu Tam and
the Tosafists, who, by and large, lived in tiny Jewish communities in northern France. Making a minyan is
much more difficult when the pool of potential participants is so small. Perhaps even more significant is
the greater financial independence enjoyed by women in these communities as opposed to those in
Southern Europe and the Mediterranean. For the broader religious context, see A. Grossman, Hasidot
Umordot = A. Grossman, Pious and Rebellious: Jewish Women in Medieval Europe, Waltham, 2004.




Levush, have rejected out of hand the notion that minors could ever represent the
community in microcosm? In other terms, do they disagree over the boundaries of Xp>
X117, or do they dispute R. Tam’s more fundamental principle of X1 X% 222173 R1w &7
o 1vp—that the essence of minyan does not depend on the presence of 10 free adult
males? We can never know the answer to this question with certainty.'” On the one
hand, R. Yosef Caro (in the passage from the Beit Yosef we cited above), takes no issue
with R. Tam’s model and seems to explain the opposition to using that model to count
women to be an issue of ingrained practice. His approach is supportive of seeing a
practical divide among rishonim anchored in a shared theoretical framework. On the
other hand, Shulhan Arukh HaRav OH 55:5, among others, reads the Levush’s model
back into these rishonim, setting up a more fundamental divide:

Some permit saying a davar shebikdushah with 9 "2 IWTPAY 12T W e W
Joined together with a slave, a woman or a minor, | %3 %y *55 P WX AWK IR T2V 917X
because the Shekhinah dwells on any group of 10 X" 10T N2 11 WY
Jews [lit. members of the covenant]...and some OMA 05V 0P N T AWK TR

say that a woman, slave or minor may not count 53 0197 FWY 93 AT X XOX 7Y
at all and all 10 must be free male adults who MYY N KT DT T

have reached puberty; with fewer than that, the

. PRY MW 33°2Wa PR 191 NN
Shekhinah does not dwell and one may not say a ;
davar shebikdushah. .. - TPAW 27 BP0

Here, the contrast between R. Tam and Levush is laid bare. The core dispute is
whether in fact the divine presence can dwell amidst anything other than a group of 10
free adult males, seemingly due to the issues of maximal obligation raised in Levush.
This “debate within a debate”, the question of whether to see the practical disagreement
between R. Tam and his opponents in theoretical terms as well, continued in later
halakhic literature. The turns taken in this conversation are central to one’s
understanding of the role of gender in contemporary minyanim. 1If one understands the
dignity of Heaven to be the only possible obstacle to counting women as equals in the
minyan, then a determination that said concern does not apply closes the issue. If,
however, one understands the question of gender and minyan to be a subset of the
question of gender and mitzvot, women’s inclusion in the minyan would hinge on a
broader reformulation of the role of gender in halakhic discourse.

Counting Women as Equals in a Minyan: The Dignity of Heaven and Other
Concerns

“The dignity of Heaven” ("X»w7 X7°")—R. Tam’s reason for not counting more
than one minor or slave in the minyan—seems to parallel another expression we have
considered extensively, namely, “the honor of the community” ("12°%71 1123").'” The

"% There are sources earlier than Levush that talk about obligation in mitzvot as being an important
criterion for participation in a minyan, but there is no way to know if they assume maximal obligation when
they use this term, or if they are using it—as did R. Tam—to refer to some minimal level of obligation as
being necessary and/or sufficient. See the positions of R. Yonah on counting minors and Maharil on
counting the deaf towards the minyan in Beit Yosef 55.

19 This parallel is particularly apt if we accept the Bah’s definition of “honor of the community” (see
above).




latter refers to the sense that participants have that they are in a serious and dignified
assembly, whereas the former refers to the sense that they are interacting with God in a
way that befits, to the best of our ability, God’s dignity. Since the kinds of assemblies we
are discussing are those in which the community interacts with God, these two concepts
seem to be reflections of one basic sensibility — that the community should meet its
Maker in a manner befitting God, the community who are called by God’s name, and the

norms which guide it.

This precise logic was advanced by an anonymous rabbi, whose responsum is
preserved in full as section #2 of Orah Latzaddik (#2), the responsa of R. Avraham
Hayyim Rodrigues, in the context of the question of whether it is permissible to count a
hermaphrodite towards the minyan. The anonymous posek advances the claim that 10
hermaphrodites can indeed make a minyan, one of his central arguments being that the
hermaphrodite meets R. Tam’s requirements for constituting a minyan and we are
nowhere told that he poses a problem of ¥°»w7 X7p°. At that point, he says the following:

...You might object: according to my logic we would
have to count a woman towards the quorum of 10,
because she also is a member of the covenant' ' just
like a slave, and yet we explicitly hold that a woman
does not count! I would respond that, in fact, a woman
should by all rights count...and the Mordekhai wrote in
the name of R. Simhah—cited in Beit Yosef 55—that a
woman counts towards the 10 needed for tefillah. But
we may not actually count her because of the honor of
the community...and this seems to be the point of Beit
Yosef when he writes in reaction to R. Simhah that “the
custom everywhere is not to count a woman at all” —
this is merely a custom...and if it is the case that a
woman can clearly count were it not for the problem of
kevod hatzibbur, we can obviously count a
hermaphrodite, where that concern does not exist...It is
obvious that a hermaphrodite is obligated in tefillah
like all other Jews, and from this we can deduce that
there is no reason to distinguish him from other Jews,
rather, we should count such a person towards all
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"% The author here refers to both slaves and women as “members of the covenant”. There are a few
possibilities for understanding this locution: 1) This is an imprecise way of referring to both criteria of
M¥n 2711 and n°72 12 laid out in R. Tam, but he simply only mentions one of them. Slaves are
considered “members of the covenant” via circumcision, as are women, since they are considered already
circumcised. 2) This is an imprecise way to sum up R. Tam’s approach of requiring either being part of the
Jewish people or being obligated in mitzvot. The author here would then be saying that what truly matters
is a connection to the Jewish people—being a member of the covenant—which can be attained through
birth or an acquired obligation in the commandments. These two readings correspond to the conjunctive
and disjunctive readings of R. Tam explored in an earlier note. It is not viable to read the author here as
claiming that slaves and women are in through circumcision alone (a version of the disjunctive reading),
since minors would qualify under this criterion as well and there would then be no place for the n1¥n 211

terminology we find in R. Tam.




devarim shebikdushah, whether one or many,
anywhere, anytime.'"'

Ja1 90

In other words, women meet the theoretical definition for minyan, but it would be
socially problematic to count them. This is a direct application of the analysis of R. Tam
we explored above to a practical, halakhic decision. This argument (and many others
advanced in the teshuvah in favor of counting hermaphrodites) is rebutted in strident

fashion by R. Rodrigues himself in the next responsum (#3):

...Do you mean to say that because one is obligated to
pray the Amidah, on account of its being a personal
request for mercy, he is obligated to pray with a minyan
of 10?7 A woman is obligated to pray the Amidah but is
not obligated to pray with a minyan of 10, and we can
deduce from this that she may not count towards that
minyan!...Then you tried, without success, to cite proof
from the Beit Yosef’s citation of the Mordekhai that
those who permit counting a minor do so because the
shekhinah dwells in any group of 10; why would we
exclude the hermaphrodite, who is also of holy stock?
Everything you say is surprising; you yourself admit
without shame that your proofs are drawn from rejected
positions regarding minors and women! If so, are you
coming to teach me the reasons for Beit Shammai’s
opinion? Those reasons have no authority given that we
do not follow their practical implementation...According
to your logic, we should count women towards the
quorum of 10 for tefillah, whether one or many, based on
the fact that they are obligated to pray the Amidah and
are of holy stock, and towards the quorum needed for
every davar shebikdushah. By my life, I am ashamed
and embarassed even to have to respond to such an
argument.
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R. Rodrigues’s argument rests in part on the problematic and largely
unprecedented claim that there is a gender gap in the obligation of public prayer. While
he asserts this here as a simple fact, we demonstrated earlier in the paper that this is a
controversial point. For our purposes here, R. Rodrigues is noteworthy for his overt
rejection of R. Tam’s definition of minyan, which he views as a corollary of the
widespread rejection of his practical ruling permitting counting one slave or minor.
Though R. Rodrigues does not spell this out, it is clear that he, like Shulhan Arkuh Harav,
is working with a different definition of minyan, the most plausible candidate being that
of the Levush. One could read R. Rodrigues against himself here and argue that his

" Note that the argumentation here fundamentally assumes that R. Simhah—at least in theory—would
have counted 10 women towards a minyan. R. Moshe Blau also seems to understand R. Simhah—and R.
Tam—similarly in his edition of Sefer Hameorot, p. 135 n.9, as does R. Shmuel Dikman, cited above.




horror at the possibility of counting women as equals in the minyan stems precisely from
a religious impulse stemming from concerns about communal and divine dignity and
shame. The notion of counting a woman as part of a minyan is so unthinkable and
embarrassing to him that he cannot even countenance the notion that this could be placed
under the rubric of kevod hatzibbur, as if this is an insignificant prohibition of little
weight.

But it seems more plausible to view the argument here as debating something
more fundamental. The anonymous sage with whom R. Rodrigues is arguing would
almost certainly contend that counting a woman towards the minyan would be
unthinkable in practice in his time and place. But he would likely advocate for resisting
the notion that just because something is wildly inappropriate in a given social context, it
is therefore theoretically unimaginable in any possible context. This flows directly from
R. Tam’s model. R. Rodrigues, by contrast, seems to think that women’s adjunct status is
more deeply ensconced in broader issues relating to their adjunct religious status. This is
probably a better reading of his utter rejection of the notion that kevod hatzibbur is the
sole issue to consider when thinking about gender and minyan. And for this reason, the
hermaphrodite—who has an adjunct status in various ways as well—is similarly
excluded, even if issues of kevod hatzibbur can plausibly be argued not to apply to such a
person.

Several other aharonim explicitly weigh in on the side of the anonymous posek in
their analysis of this issue. R. Yaakov Emden and R. Ahron Soloveichik''? say
explicitly that the only reason women do not count in a minyan is because of “the honor
of the community.” Similarly, R. Natan Nata Landau explained that women don’t
count toward the minyan because “it is not the way of the world” ("X¥IX 77X X?") — that
is, it is unseemly, which is a cultural assessment ( ‘Ura Shahar, Kedushah #106), and
entertained the notion of 10 women forming a minyan on their own.

R. Yaakov Emden, Mor Uketziah OH 55 PTRY 2PYY 29T
It is written in the Mordekhai that a slave and a 771 9790 1IN STYORDY I
woman can count towards the 10 required for the TDIVEN TWRY TAVT 37712 21N
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seven.'® Therefore, Hazal explicitly said that a

"2 Aryeh Frimer and Dov Frimer, “Women’s Prayer Services — Theory and Practice”, Tradition 32:2
(1998), footnote 85. They write: “Interestingly, R. Ahron Soloveichik, in conversation with Dov I. Frimer,
July 8, 1997, maintains that men and women share the same obligation (or lack thereof) in both tefilla be-
tsibbur and keriat haTorah. However, even were women personally obligated, R. Ahron Soloveichik posits
that they are, nonetheless, specifically excluded by Hazal from counting towards a minyan or serving as a
hazzan or ba'alat keri'a because of kevod ha-tsibbur. Further discussion of this position is beyond the
scope of this paper.” One wonders what the Rabbis Frimer mean by “further discussion of this position is
beyond the scope of this paper”, since both of R. Soloveichik’s arguments there are the opposite of what
the Rabbis Frimer argue throughout their paper. Readers may judge for themselves. This entire article is
available on-line at: http://www.daat.ac.il/daat/english/tfila/frimmer].htm.

'3 The point here about Kabbalah seems to be that Malkhut is the sefirah that corresponds to the female
qualities of the Godhead and it is both one of the 10 sefirot as well as part of the seven lower sefirot that are
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often grouped separately. Women therefore have an appropriate part to play in the quora of 10 and seven,
which correspond to these groupings.

"4 R. Aryeh Frimer, in his article in Or Hamizrah, argued that R. Emden here was only suggesting that
kevod hatzibbur prevented counting one woman towards the minyan; the exclusion of women from the
other 9 slots is due to other, unspecified reasons. This is an unsustainable reading: 1) There is no indication
of another factor at work here excluding women, and the entire conversation is built around R. Simhah’s
extension of R. Tam, which aims to give a fundamental definition of who counts towards a minyan as a
principle in theory and in practice. 2) The Kabbalistic argument that kicks off this paragraph appeals to the
numbers 7 and 10 as a way of justifying women’s inclusion in Torah reading and the minyan for prayer. R.
Emden, in his glosses on Megillah 23a, s.v. aval amru and Mor Uketziah #282 rules clearly that women
may read all aliyot under the right circumstances. His logic thus intends to support the notion that once the
feminine aspect of the Godhead is included in the count of either 7 or 10, femininity has been admitted to
the quorum, and there is no basis for arguing that the theoretical inclusion of women in a minyan does not
extend to all 10 slots, just as it allows for all 7 Torah readers to be women. Also, once we see other
Aharonim taking this position, there is no reason to resist reading R. Emden in this straightforward way as
well.
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The approach of these aharonim, which flows directly from R. Tam’s working
definition of minyan, helps explain why it was obvious to the rishonim we saw above that
women simply do not belong to the set of people who can truly represent the community
in microcosm. The community would have experienced this as undignified — toward God
("vekara de-shemaya'") and toward the community ("kevod ha-tzibbur"). Acting in such a
way is not done; it is not "the way of the world", a phrase which should be understood
with the same tone as the Yiddish phrase "es passt nit,"" "% ie., it's inappropriate: "that's
not women's role". There is one, simple explanation for classical restrictions on female
involvement in the minyan for prayer, kevod hatzibbur/yekara de-shemaya/orah ar’a, that
very real sense of communal and divine dignity.

This analysis is supported further by looking at the broader context of kiddush
hashem as reflected not only through rules surrounding fefillah, but martyrdom as well.
Women are clearly obligated in martyrdom, and several Aharonim are explicit that they
count towards the quorum of 10 required to trigger an obligation to give up one’s life
even for the smallest of violations.''” However, even those authorities who count women
towards the quorum of martyrdom reject their participation in the quorum for tefillah,
even though the two are derived from the same verses and fall under the same religious
obligation to sanctify God’s name in public. Why?''®

Though the verses about formal kiddush hashem (martyrdom) are the same as
those used by at least some sages to define minyan, we cannot simply equate these two

"5 Because Rashi interprets this line differently, this phrase is irrelevant to minyan, thus eliminating any
possible Talmudic hook for the exclusion of women from minyan, as we noted above.

"¢ See R. Sperber, p. 33, where he explains the phrase "kevod ha-tzibbur" in reference to women having
‘aliyot to the Torah with this phrase, and cites one contemporary author, Dr. Ephraim Halivni, as essentially
translating this sensibility into modern language when, in opposing women's ‘aliyot under any
circumstance, he opines that for "kevod ha-tzibbur", "The issue is one of a woman's proper role."

""" See Ura Shahar above. R. Shmuel Aboab was in doubt about this possibility in Responsa Devar
Shemuel #63 , but see Responsa R. Pe’alim II OH #62 and R. Reuven Margaliyot in Margaliyot Hayam
on Sanhedrin 74b for clear rulings that women count towards this quorum. Those who oppose counting
women towards the 10 of martyrdom either think that concerns about insufficient social and religious
capital apply to these situations as well or are working with something like the Levush’s model of minyan:
one is not considered to have engaged in a public violation unless the Jewish community—defined by its
fully obligated members—is out in full force.

"8 For a contemporary posek who simply accepts this disjuncture, see Yabia Omer IV OH #9.




categories.''” Thinking that it is dangerous to violate mitzvot in front of a given group of
people certainly does not imply that said group represents the community in microcosm
when calling down God’s presence in the synagogue. Though there is not an iron wall
dividing these two issues, they are easily enough separated. We can surely understand
the many aharonim who consider women part of the quorum for martyrdom while
unequivocally excluding them from the quorum required for prayer: conventional
hierarchies and perceptions of dignity dissolve in times of communal stress, as marginal
members of a community get persecuted along with the citizens.

Nonetheless, the shared verses and themes that these two categories hold in
common do reveal significant overlap, if not congruity. Though martyrdom and public
prayer invoke different concerns and priorities, they are by no means unrelated. They fall
under the same rubric of kiddush hashem, the sanctification of God’s name that lies at the
core of what it means to be a Jew. This controlling idea permeates both categories and
influences the rulings of numerous authorities as they borrow principles and details from
one topic to elucidate the other.'® Indeed, the very inclusion of women in the obligation
of martyrdom and, according to some authorities, in the quorum required to trigger this
obligation, ought to teach us about the nature of their exclusion from public prayer. /¢
cannot be that women are ontologically excluded from the minyan of prayer even as they
count for the minyan of martyrdom. If women are fitting vehicles for the sanctification of
God's name anywhere, they must, at least in theory, be fitting for its sanctification
everywhere. Their inclusion in the quorum for martyrdom by many aharonim should
teach us that their exclusion from the quorum for prayer, though rational and perhaps
even sensible and necessary in certain settings, is nonetheless situational and contingent
on cultural contexts. One can embrace the coherence of a position that excludes women
from the minyan for prayer without endowing it with a metaphysical power that it simply
does not have. The inclusion of women in the rubric of kiddush hashem by no means
resolves the question of whether they count in the synagogue, but it ought to help dismiss
any claim regarding the obviousness of their exclusion in all times and places.

Indeed, R. Tam’s analysis shows that women count in theory. The question has
only been whether the realities of Jewish life could and should support the theory’s
practical implementation. It has never and likely will never support the practical
implementation of the theory with respect to minors (nor would it to slaves if they still
existed in our contexts), and there may be communities where that reality will persist for
women as well. The question before the communities that grapple with this issue today is
what the consequences are of perpetuating that reality. The very existence of this moral
dilemma for certain communities and the intensity with which it is engaged there
demonstrates a conviction that the message that says women compromise communal

9 We disagree here with R. David Golinkin’s responsum on this matter; the inclusion of a set of people in
one quorum does not necessarily lead to their practical inclusion in the other given their different social
functions and resonances. R. Golinkin is certainly correct that the logic employed by R. Moshe Feinstein
in Iggerot Moshe OH 2:19 does presume the equation of the two quora. Nonetheless, it is important to
account for views, such as that of R. Ovadiah Yosef in Yabia Omer IV OH #9, that apply different
standards for the quorum of martyrdom than for the quorum for prayer.

120 See Iggerot Moshe OH 2:19, who in fact argues that since the spies were wicked, it must be permissible
to count one who violates Shabbat in a minyan. While we claimed above that this sort of argument from
these verses is problematic, R. Feinstein’s analysis is important evidence for how closely linked these two
areas of halakhah are for many poskim.



dignity is palpably false and distorting, perhaps even threatening to the vitality of the
Jewish community. Essentially, in any community in which the question is asked
substantially, the answer is embedded within the assumption behind the question:
communities who feel morally compromised by excluding women mean to say that in
their experience, contemporary women, educated and publicly empowered, do not
compromise human or divine dignity, and there is nothing about "women's role" in
tension with their full membership in the body politic. On the contrary, as R. Wald
perceptively writes in his unpublished paper, their exclusion compromises communal
dignity. Thus, unless one rejects R. Tam’s working definition of minyan—which no
rishon does, and those aharonim who do hardly dominate the discussion—one cannot
avoid engaging the question of gender and standards of seriousness and dignity when
considering who ought to count in a minyan.

One who wanted to remain a partisan of the Levush and those who define minyan
as a group of 10 bearing maximal Jewish obligation would have to make a different
argument. Since, for the Levush, only a Jew obligated in the full range of mitzvot can
count as a member of the minyan, one would have to claim that contemporary women (at
least in some communities) are no longer exempt from the category of positive
commandments caused by time. As is the case with any legal term, one must carefully
examine its original context before mindlessly assuming what it means in a different
context. While it is possible to read Hazal’s term 0°w1 as applying across history to all
those who are biologically female, it is also possible—particularly when o°w1 is
juxtaposed with the categories of slaves and minors—that this term is intended to refer to
adjunct members of society who are dependent on and subservient to their husbands and
a larger patriarchal structure for support. R. Yoel Bin-Nun has recently been advancing
precisely this argument, suggesting that those women in our day and age who understand
themselves to be P M3, freed from earlier patriarchal structures, are thus subject to all
the traditional ritual obligations of men.'?' In order to count women as equals in the

21 In a personal communication, R. Bin-Nun confirmed that he would extend this logic to the realm of
vicarious fulfillment; i.e., a woman in this category could blow shofar for a man.

This sort of linguistic redefinition is well attested in halakhic literature. Though a full survey of this
phenomenon is beyond the scope of this paper, two important examples should suffice to convince the
reader that this is a plausible argument with an established pedigree. 1) R. Menahem HaMeiri, of 13-14"
century Provence, argued that various halakhot regarding interactions between Jews and non-Jews related
only to lawless pagans and not the civilized Christians he knew and interacted with regularly. Meiri’s
approach essentially redefined the term >721 or " in areas of civil and criminal law. Though an unreflective
application of these terms to all non-Jews would have been understandable, Meiri argued that these terms
were in fact aiming to get at the negative sociological traits of certain non-Jews — i.e. lawless pagans — but
not all non-Jews, and in particular not the Christians among whom the Meiri lived. Some of the halakhic
consequences of this analysis were merely greater stringencies on the Jew, demanding equal treatment of
the non-Jew in civil and criminal law. But Meiri took his rereading of the terms " and »21 seriously
enough to justify violating Shabbat—a capital crime in Jewish law—to save the lives of his contemporary
Chirstians, whereas classical rabbinic sources assume that Shabbat can only be violated to save Jewish life.
2) A deaf-mute (v7n) is generally classed in rabbinic literature with the mentally incompetent and is
therefore exempt from various mitzvot. When sign-language was developed in the modern period, a
number of poskim advocated understanding w7 not as a physical description, but rather as an indicator of
mental incompetence, such that a deaf-mute able to communicate with the outside world and to learn would
not fall into this halakhic category. For more on this topic, see the article of 2", wana Tayn" ,yN?'$IR X
141-152 :(Rown) X2 2170 ," 11387 MR,



Levush’s minyan, one would have to take this broader step, arguing that women not only
have the social capital they would need for R. Tam, but also the broader religious
equality that would enable them to constitute the community in microcosm. There are
already many communities where men and women are functionally equal in this regard,
where women do not make room for men when a sukkah is too small, where women are
no more lenient about the mitzvot of lulav and shofar than are men, and where sefirat
ha’omer reveals no trace of any gendering. Such communities could, with integrity,
follow R. Bin-Nun’s model and argue that women ought to count as equals in the minyan
according to either definition of a quorum of 10.'*

It bears repeating here that R. Tam’s working definition of minyan is the only one
mentioned in the rishonim. Moreover, Levush’s definition suffers from the problem that
even most adult male Jews lack a host of obligations that apply only to kohanim, such
that the organizing principle of maximal obligation is not entirely compelling.'**
Furthermore, several aharonim later than the Levush—whom we saw above—do not
work with his model, but rather with that of R. Tam in analyzing various questions
pertaining to minyan. Any communities working with R. Tam’s model—allowing
women to count on account of a dramatically changed social reality even as those same
women are allowed exemptions from various mitzvot—{find themselves in good company
in halakhic discourse. For them, the only issues to address are the honor of Heaven, the
honor of the community, and a sense of what is proper and right in our contemporary
social reality.

Nonetheless, Levush’s model is certainly a plausible way of thinking about
minyan. One can certainly understand communities that are hesitant to count as equals
for the quorum people who do not consider themselves as obligated as other members of
the community. For those approaching the issue from this angle, women would only be
counted when a largely gender-blind approach to ritual had taken root much more
broadly in the community.

Beyond this, some may argue that counting women in the minyan, though
theoretically appropriate today, would still be problematic simply because it has not been
done,'** while others will argue that counting women does not entail any meaningful
break with tradition. This argument echoes the dispute we saw above between the rabbis
of Amsterdam, who had no objection to women saying kaddish, and the Havot Ya'ir, who

Both of these redefinitonal approaches are controversial and neither attracted unanimous support.
Nonetheless, they are one part of the halakhic conversation and serve as important parallels to the
contemporary debate surrounding gender and Jewish practice.

122 R. Joel Roth, in the context of the conversation regarding the ordination of women as rabbis in the
Conservative movement, attempted to create such a situation in order to justify women counting themselves
in a minyan defined as 10 maximally obligated individuals. He suggested that women could obligate
themselves in all mitzvot and thereby be eligible to be treated identically to men with regard to a minyan.
See his paper, cited in note 1 above. Engaging this approach of self-obligation and its effectiveness is
beyond the scope of this paper.

' Note, however, that the notion that the gap between male and female obligation is more significant than
that dividing priests and commoners already dates back to Tosefta Berakhot 6:18, where it is stated X
mXna M2 n owan.

124 This is, in effect, the argument of R. Emden in Mor UKetziah above, which emphasizes the nature of
this practice as custom.



thought such a practice would be disruptive of norms, and the contemporary dispute
between R. Mendel Shapiro and R. Daniel Sperber, who see women reading Torah and
having 'aliyot as appropriate, and R. Yehuda Henkin, who thinks that such a practice will
de facto render a community non-Orthodox and is therefore unsound. We of course have
precedent in the halakhic tradition for recognizing that these concerns, as well, are
contextual. R. Ahron Soloveichik permitted women saying kaddish, precisely because in
his community, to refuse to do so would lead to the weakening of Jewish observance via
the abandonment of Orthodox communities by Jewish women searching for synagogues
that would allow such a practice.

But we should also note that, in some sense, it is not even accurate to say that
counting women now would be a breach with tradition. That is to say, it wasn't women
who were exluded throughout the generations, but non-citizens. The breach with
tradition would be to exclude women in communities where women are full public
citizens, because such a practice would effect an unprecedented standard of excluding
Jewish citizens from the minyan. This, in turn, would lead to various infractions of
halakhah, such as delaying communal prayer while waiting for ten men to arrive, even
though a minyan of ten, dignified, Jewish citizens is present.

Summary

The issue at hand in reciting devarim she-bikedushah is the presence of the
community in its invocation of God’s name. It was culturally clear to many of our sages
that women do not represent a microcosm of the body politic, on account of their adjunct
status, whether in the social sphere or on account of their less central role in certain areas
of Jewish ritual practice. It is inappropriate to form the minyan with people who damage
the “dignity of Heaven;” that is, the minyan, as a microcosm of the community in its task
of sanctifying God’s name, should be formed in a manner that bestows honor to God.
Jewish communities of today still share this instinctive feeling about counting children as
equals in the minyan. For a significant communal act such as public prayer the
community should bring out its finest, its full citizens, not its peripheral members. This
concern excludes “women” only in communities in which it is true that women do not
reflect the community in a dignified and representative way.

The notion that gender might play a different role in different Jewish communities
is effectively a claim that gender plays a much larger role in the human economy than in
the divine one. While God may tolerate and even, in certain cultural settings, endorse
social arrangements that discriminate based on gender, once we see those arrangements
as contextual and contingent, we cannot avoid the corollary idea that such distinctions are
not, in and of themselves, divinely ordained. Human society sometimes has a more
difficult time with gender equality than does God. This is not a new idea, and is in fact
already expressed by our Sages of blessed memory in their midrashic expansion on the
story of the daughters of Tzelofhad (Sifre Bemidbar #133):



“And Tzelofehad’s daughters drew near”
(Bemidbar 27:1): When Tzelofehad’s
daughters heard that the land would be divided
according to the tribes — to males and not to
females — they all gathered with each other for
advice. They said, “The goodness of God is
not like the goodness of flesh and blood. Flesh
and blood show greater goodness to males than
to females, but the One-Who-Spoke-the-
World-into-Being is not so, but is good to all,
as it is said...‘The Lord is good to all and
shows kindness to all creatures’ (Psalms
145:9).
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Appendix: Talmud Bavli Berakhot 20b

Mishnah Berakhot 3:3 discusses women’s obligation in tefillah, and there are many variants in the Talmud Bavli’s analysis of
this Mishnah on Berakhot 20b. Here is a synopsis of the various witnesses:
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A quick look at these parallels reveals two basic versions of the gemara here. 1) A statement explaining why the different mitzvot are
treated differently: Those that are time bound are obligatory for women and those that are not are not. This version is highlighted
above inred. 2) A series of short Xt*wd exchanges on all five mitzvot in the Mishnah, with an expression of shock that one might ever
have thought otherwise. In the case of the obligatory mitzvot, we imagine how they might have been considered time bound (tefillah
and birkat hamazon), or how they might have been closely linked to another mitzvah from which women are exempt (mezuzah). In
the case of the exemptions, either the value at stake is high enough (Keriat Shema) or the mitzvah is similar enough to an obligatory
mitzvah (tefillin) that we might have though women were obligated. This version is highlighted above in red. There are also a few
section left in black which are additions to the text from other sources and processes.

Though there is much to say about these manuscripts, the following picture emerges: Ms. Florence lacked the red version in the body
of the text and bears witness to a version of the gemara with five X0°w» passages and no general explanation. A later hand then added
the other version of the gemara into the margins. The double appearance of the red text in the body of ms. Munich suggests that it was
a marginal gloss to a textual ancestor of this text that crept into the body in two separate places. A later hand, however, clearly
possessed something like the body of ms. Florence and was careful to note that the red version ought not to be considered an original
part of the gemara (in his opinion, at least). The parallel nature of these two versions of the gemara is confirmed by rishonim, with
both Rashba and Tosfot R. Yehudah Hehasid stating that they knew of texts that lacked the Xv>w5 passages entirely and only featured
the general statement highlighted here in red. The other witnesses thus represent a hybrid picture, reporting both versions of the
gemara together. Mss. Oxford and Paris nonetheless switch the order of the two versions, a classic sign that one of them is a later
addition that crept in from the margins (a process we described above in ms. Munich). The first printing solidifies this process, with
both versions of the text achieving canonical status until today, even though they were originally dueling versions.

It is thus clear that when the Rif offers his summary statement of the reasoning behind the Mishnah’s ruling that he is citing his
version of the Talmud Bavli, which itself offers this sort of blanket statement and does not engage the Xv*w» structure at all (the red
text above). The same is true of many other rishonim, including Talmidei R. Yonah, who offer their own explanations of their version
of the gemara, which asserts without explanation that fefillah is not a time-caused commandment.'*’

123 This confirms the instinct of Ma adanei Yom Tov letter tzadi on Rosh Berakhot 3:13, who said that Talmidei R. Yonah seem not to have had anything in their
gemara. To put it more precisely: they did not have a version with any X w»s statements, just a blanket statement about the nature of these different obligations.



The next significant change to the text comes about as a result of Rashi. Rashi clearly had the version of the gemara that featured
multiple X*wd passages, like the green section of ms. Oxford. Rashi assumed two points that created a problem for him: 1) That the
term 7wy mxn refers to something biblical, and 2) that fefillah had no biblical component and was entirely rabbinic in provenance.126
He therefore considered this passage as the work of an unlearned copyist and argued for its erasure. In place of the Xv*w» passage on
tefillah, he suggested the phrase: 172°1 *n1177, an assertion of the basis for obligating women in tefillah independent of the question of
its status as a time-caused commandment.'”” We can see this process at work in ms. Munich. The base text there begins with a text
that reads identically to the green section of ms. Oxford, but which gets cut off in the middle due to a copyist’s error caused by the
next section of text.'”® A later hand adds a note that Rashi replaced this section with the words 3111 *an17 and that the alternative he
was arguing against read as does the green section of ms. Oxford. In ms. Florence, we see how Rashi’s version is suggested as an
alternative in the margins to a passage virtually identical to the green section of ms. Oxford. In ms. Paris, this alternative has already
crept into the base text.'”

Our printed version represents the final stage of this process. Either the manuscript used by the printer or the printer himself wanted to
update the text of the gemara to reflect Rashi’s emendation. But this editor did not properly understand Rashi’s comment and thought
that when the latter wrote, “Xv>ws 073 21, Rashi was merely referring to the word Xvw», as opposed to the entire phrase that begins
with that word. As a result, the first printing features a text that replaces the word Rv*wd with the words 1711 *»n77, and then continues
on with the rest of the X w» text. This hybrid doesn’t really make any sense—having a X°n7 7n without a prior expression of
surprise is syntactically awkward—but we can now understand how it came about.'*°

126 The first assumption seems to be a linguistic point, though it is disputed by Tosafot Berakhot 20b s.v. peshita; the second point is supported by Berakhot 21a:
11277 — 777901 ,RNIRT - 1A N2 vaw nRMp KON,

127 The phrase is borrowed from Sotah 33a, where it is used to explain why tefillah can be said in any language. The concept that tefillah’s essence as a personal
request for mercy is at the core of women’s obligation in it is already found in the Yerushalmi parallel to our sugya.

128 The copyist seems to have jumped from the words 2°n31 2°X¥7 X2°n7 171 in the section on 7250 to the same words in the later section on 117 N33, an
extremely common type of scribal error.

2% See also Meiri s.v. mahloket.

1% Note that the process of conceptual hybridization—asserting that one might obligate women in prayer even if it were a positive mitzvah caused by time,
because it is a personal request for mercy—already gets underway in the rishonim. See Talmidei R. Yonah and Rosh Berakhot 3:13 for two examples. All such
efforts, however, result from an attempt to synthesize an earlier text with Rashi’s emendation. Everyone before Rashi (and even Rashi himself) understands the
gemara’s text to be saying that tefillah is not caused by time and therefore is obligatory on women. They may then disagree over why prayer belongs in this
category, but not that it does.



Appendix: The relationship of zimmun to other quora

We did not, above, address the question of how early rulings on valid quora for
zimmun affect the conversation about minyan in other areas of ritual practice. For the
sake of thoroughness, and in order to give the reader a clear understanding of the
structure of the topic, we will treat it briefly here.

While classical rabbinic sources have nothing explicit to say about the role of
gender in any quorum of 10, a number of sources do address the question about the role
of gender in forming a zimmun.

Mishnah Berakhot 7:2 states concisely: 0:7°%¥ 1Inm 1R 2201 22723 2°wl; adult
males (the presumed addressees of this Mishnah) may not form a zimmun with women,
slaves and minors. A baraita on Berakhot 45b clarifies that women form their own
zimmun and slaves form their own zimmun, but a group of women and slaves may not
form a joint group. The gemara on Arakhin 3a cites a text of unclear provenance and
undisputed authority stating that women are obligated to form a zimmun. This is all the
direct evidence that classical sources present on the question of women and zimmun.

Regarding women’s obligation in birkat hamazon more generally, Mishnah
Berakhot 3:3 clearly states that they are obligated. Tosefta Berakhot 5:17, however,
exempts women (along with slaves and minors) from birkat hamazon and explains that
they may not fulfill the obligations of others. It then adds that a woman may say birkat
hamazon for her husband (and a slave may do so for his master and a son for his father):
7727 12 79Y2% NN AWK 1R NAKRA TN 0T 00277 DR PROXIN PRI PO 0°I0p) 03723 oWl
127 7721 72y »aRY. This then leaves unclear exactly what the status of women’s
obligation is. Do they, according to the Tosefta, have an equal obligation to men, in
which case we would have to say that the word w9 is an error?'*' Or is there indeed a
gender gap with respect to obligation in birkat hamazon but there was nonetheless, at
least at one point, some tolerance for a woman saying birkat hamazon for her husband, at
deviance with the usual rule that one can only fulfill the obligations of others if one is
equally obligated?'*

P! Indeed, ms. Erfurt of the Tosefta here omits the word 17105 and simply states that women do not fulfill
the obligations of others, which is possibly a statement that they are not allowed to do so, not that they are
unable to do so. See also Meiri, who, for other reasons, emends the Tosefta to claim that women are
obligated in birkat hamazon and may nonetheless not fulfill the obligations of others.

12 There is an even more intriguing possibility that should be considered here: Perhaps the phrase nx x*¥172
0°277 is not synonymous with the notion of X7 X X°¥172. In other words, lack of obligation may not
preclude one’s ability to fulfill the obligations of another individual. Rather, it may be that a lack of
obligation disqualifies one from serving in a public capacity to discharge the obligations of those assembled
as a group. That would make perfect sense of the Tosefta: Women, slaves and minors cannot lead a
communal birkat hamazon for a group including men. However, on a one-to-one basis, the Tosefta may be
telling us that there is no issue. This would also fit with the general pattern of the phrase 17X n»X3a, which
in no other place contradicts what comes before, but rather makes a qualifying statement consistent with the
prior phrase, albeit counterintuitive or unexpected. While later sources clearly assume that sources like
Mishnah Rosh Hashanah 3:8, 10217 >7> 2°2777 DR XX 11K 1272 201 KW 23, apply to individual
interactions as well—a reading perhaps influenced by Mishnah Sukkah 3:10—it might be that this Tosefta
gives us a glimpse at a different approach to this question. We hope to return to this idea elsewhere in
greater depth.



Despite this ambiguity, the Mishnah’s obligation of women in birkat hamazon
seems to dominate subsequent discussion. On Berakhot 49a, Rav derives details about
the essential core text of birkat hamazon from the assumption that anything that does not
apply to women cannot possibly be a core part of birkat hamazon, which seems to reflect
an assumption that birkat hamazon is not gendered in any way. Therefore, given that
women are not circumcised nor commanded to study Torah, nor does the Davidic line
flow through them, mentioning these themes in birkat hamazon must not be essential.

Nonetheless, the conflict between the Mishnah and the Tosefta, along with the
Mishnah’s treatment of women as a separate and seemingly inferior class with respect to
zimmun (the language of the Mishnah is not 1 Qv WX 121N X2 DWW OV WX 1A R?
owiIR, following the structure of Mishnah Kiddushin 4:12) seems to have sown doubt as
to whether the Mishnah’s claim that women are obligated in birkat hamazon is
unequivocal. On Berakhot 20b, Ravina wonders if women’s obligation in birkat
hamazon might only be derabbanan. Rava responds by quoting the end of the Tosefta
cited above, which seems to indicate a full-blown obligation for women, given that a wife
is said to be able, in principle, to fulfill her husband’s obligation in this regard. [Notably,
this parallel omits the first part of the Tosefta as we have it, which states that women are
exempt. It further adds a coda condemning any husband who would rely on his wife to
perform such a task for him.] A final passage questions this interpretation, given that it
seems to suggest that a minor can fulfill his father’s obligation in birkat hamazon, even
though the former’s obligation is rabbinic, while the latter’s is biblical. Therefore, says
the gemara, Rava’s prooftext can be deflected as assuming women’s obligation is
rabbinic and that they (like minors) can only fulfill the obligations of adult males who
have eaten so little that their obligation in birkat hamazon after that meal is rabbinic.

The impact of this final passage on the sugya’s conclusion is an area of major
dispute. Many rishonim, like Ra’avad, hold that this final section is a mere deflection
devoid of halakhic weight and still assume that the sugya’s conclusion follows Rava that
women are biblically obligated.'”> Some, however, take the deflection seriously and as
the final legal word here: Ravina’s question is left unanswered and we do not know if
women are biblically obligated in birkat hamazon and therefore, we cannot allow them to
fulfill the obligations of men in this regard. (Rambam Berakhot 5:1)

Returning to the question of women and zimmun, the gemara in Arakhin seems
crystal clear that women are obligated to form their own zimmun, but that they may not
do so with men. Indeed, if one reads Mishnah Berakhot and the gemara in Arakhin in
isolation, one could easily conclude that birkat hamazon and zimmun are “separate but
equal” rituals. Men and women share an obligation, but they must execute this obligation
on their own. This approach can be found in various rishonim. We noted above the

133 Hasagot HaRa’avad letter aleph on Rif Berakhot 12a. These authorities address the problem of the child
blessing for the father by saying that the father repeats the words of birkat hamazon after his son, following
the resolution to this problem in Yerushalmi Berakhot 3:3, 6b. Alternatively, perhaps 12 in the Bavli’s
version of the baraita means an adult son, who only presents a problem of social boundaries but not of an
obligation gap. Regarding the last point, see Ramban, Milhamot Hashem on Rif Berakhot 12a, where he
claims that the words X171 X211 12 0P TRYY are a later addition to the base text, such that the gemara here
never even took a stand on the notion of whether a minor is in play. We suggested above that the plain
sense of the baraita may hark back to a time when obligation (and certainly equal obligation) was not a
presumed prerequisite for discharging the obligations of others.



rishonim who say that women are biblically obligated in birkat hamazon, and R. Yonah
and Rosh insist on taking the gemara in Arakhin at face value and obligate women in
zimmun in the same way as men. Women and men, however, do not join together to form
a zimmun but rather form groups on their own. This is a social concern; in the words of
Rashi as cited by R. Yonah: 7iX11072r 1X. There is something improper about a joint
fellowship of men and women."** But as we noted above, women’s equal obligation in
birkat hamazon does not seem to have been universally agreed upon in Tannaitic sources
and beyond, and this trend seems to have spilled over into the question of obligation in
zimmun. Rashi on Arakhin 3a already suggests that the reason men and women may not
form a zimmun together is because of unequal obligation in birkat hamazon. Tosafot
Berakhot 45b also report that common practice—perhaps fueled by many women’s
ignorance of Hebrew—was for women not to ever lead a zimmun on their own. They
therefore proposed a reading of the baraita on Berakhot 45b that only allowed 3 women
to form a zimmun, but did not require them to do so. In the face of the blatant evidence
to the contrary in Arakhin, Semag cites the Ri as explaining that women are obligated in
zimmun when they have eaten in the presence of 3 or more men and that this is the
meaning of Arakhin 3a.'>> Note that this potentially shifts the Mishnah’s ban on mixed-
gender zimmun from the realm of social policy to a problem regarding equality of
obligation and thus potentially takes various social issues off the table. More generally,
the notion that perhaps groups of women are not obligated to have a zimmun plays a key
role in later discussions of women and quora in general.

The classical sources leave us with a few key ambiguities. We know that women
may not join with men to form a zimmun."*® Does this also apply to joining with men to
mention God’s name in a zimmun of 10? We know that 3 women make a zimmun on
their own. Does a group of 10 women make a zimmun with God’s name? Does one’s
stance on these questions affect whether 10 women or mixed groups of 10 can form other
quora, a topic not taken up explicitly in classical sources?

1% Note that this concern would apply even if there were 3 men and 3 women. They would seemingly be
required to split into two groups. It is not clear if R. Yonah is specifically concerned about a meal-based
environment, or if the problem is broader and goes to the question of any sort of mixed-gender group.

"% This is a forced interpretation aimed at shoring up a practice deviant from a central text. Note that it
eviscerates any notion of impropriety just by dint of sharing a meal and then joining for birkat hamazon,
such that, for Semayg, it is obvious that 3 women can answer to the zimmun of 3 men and need not break off
and make their own. This is not an obvious point and we will see sources below that fall on the other side
of this question.

13¢ Since we are primarily interested here in quora of 10, we will not address the unexpected position of R.
Yehudah Hakohen, cited in Responsa of Maharam of Rothenberg IV:227, who ruled that 7735 qwx 791>
1T N3122 Twowa. Later commentators struggle with how he reconciled this view with the Mishnah’s ban
on including women in a zimmun. Hiddushei Hagahot suggests that he thought the Mishnah only banned
one man joining with two women, whereas Derishah thought he read the Mishnah as only banning creating
groups of men, women, slaves, and minors all together. According to Hiddushei Hagahot, it seems R.
Yehudah Hakohen would only have allowed one woman to count towards the 10 needed for zimmun
bashem, whereas Derishah would likely have him endorsing treating women as equals with respect to any
zimmun, including zimmun bashem together with men or on their own. See also Agur and Bah. Maharam
of Rothenberg argues against this view, in part appealing to his assumption that 10 women cannot perform
zimmun bashem on their own, a view we will return to below.



In the body of this paper, we track the post-Talmudic history of the gendered
nature of the quorum of 10 required for devarim shebikdushah. We saw how R. Sa’adiah
Gaon seems to be the earliest source to make any explicit statement that a community of
Jews for the purposes of public prayer consists of 10 men. This statement is descriptive
and almost instinctive, without any discussion of the basis for it or the reasons
surrounding it. And most medieval sources maintain this sort of approach, either
omitting any mention of gender when describing quora of 10, or simply excluding
women from them as a matter of fact without any need for comment. We analyzed above
the few sources that do engage the question somewhat, either to uphold a strict male
standard, or to open the possibility for female involvement.

Post-Talmudic discussions around quora of 10 for zimmun bashem and the public reading
of the megillah can help fill in the picture we described above. The question of women
and these quora of 10 is first meaningfully engaged in the 12 century. Rambam
Berakhot 5:7 states that 10 women may not make a zimmun bashem, without providing
any reason. While he does not comment on the possibility of a mixed quorum of 10 men
and 10 women for zimmun, it would seem that his citation of the Mishnah’s explicit ban
on a mixed gender zimmun encompasses the zimmun of 10 as well.””’ R. Yitzhak b.
Abba Mari of Marseilles, in the Ittur, argues that lekhathilah, women should not count
towards the 10 of megillah, just as they don’t count towards the 10 or the 3 of zimmun.
For him, the exclusion of women from zimmun is paradigmatic for excluding women
from all mixed groups with men, albeit lekhathilah, suggesting that after the fact and/or
in certain kinds of situations, such a mixed quorum does not compromise the integrity of
the ritual. He says nothing about 10 women reading the megillah on their own (or
performing zimmun bashem).

The next figure to contribute to this debate is Sefer Hameorot on Berakhot 45a,
who resists Rambam’s ruling that 10 women may not perform zimmun bashem,
suggesting that the statement that women form their own zimmun in the gemara is
comprehensive and applies both to quora of 3 and 10. He offers two suggestions for the
basis for Rambam’s ruling: 1) He holds that women are permitted, but not obligated to
form a zimmun and, therefore, consistent with his view that women do not say berakhot
over mitzvot from which they are exempt, they may not mention God’s name in an
optional zimmun."*® 2) A group of women lacks my»ap, the kind of social cohesion

137 We note here that while Rambam has always been read as forbidding 10 women from making a zimmun
bashem it is technically possible to read Rambam as only forbidding 10 slaves from engaging in this ritual.
The gemara on Berakhot 47b cites a view that 9 free people and one slave may join together, which, from
context, seems to be permission to count one slave towards the quorum needed for zimmun bashem. One
might infer from this statement that if a slave cannot even count as a tenth, then certainly a group of 10
slaves cannot form their own group of ten, despite their ability to form an independent group of 3. This
would then provide some more basis for Rambam’s ruling here, which puzzled various authorities as
devoid of any Talmudic source, and he would not be making a comment on women at all. But such a
reading remains unlikely given that no one seems to have read him in this way.

1% According to this logic, communities that followed R. Tam and did permit women to say such berakhot
would indeed allow 10 women to perform zimmun bashem. Note that Sefer Hameorot’s reading of
Rambam here does not seem to be the plain sense of Rambam Berakhot 5:1, 7—see Meiri’s understanding
of Rambam on this question—and is borrowed from the Tosafot’s notion that women are exempt from



necessary to create a zimmun. Rambam felt that women and slaves do not generate a
social center of gravity the way free men do, and perhaps this is the reason that they may
not do zimmun bashem."® Despite these justifications, he argues that one should not stop
groups of 10 women who do zimmun bashem, since there is no source in the gemara that
opposes it.'"** He then goes further, however, actively permitting an adult male to lead a
group of either 10 minors or 10 women in zimmun bashem, revealing a rejection of
Rambam’s principle.'*!

With respect to the Ittur’s restrictive position on a mixed-gender group of 10 for
megillah, Sefer Hameorot echoes this view on Megillah 5a, saying that whenever 10 are
needed, men are required. In fact, this seems to go further than the Ittur, in that it
suggests that 10 women on their own are also ineligible to compose the 10 for megillah,
the first view to do so explicitly. This statement seems to reflect the kind of reflexive
assumption that women are generally excluded from minyanim of 10 that we saw in the
body of the paper, extending it into the realm of megillah.'*?

zimmun. Likely for this reason, and out of a desire to understand how the Rambam’s ruling might apply to
all communities, he suggests a second basis for the ruling here.

139 Sefer Hameorot’s approach here seems to draw on the approach of Ra’avad in Temim De’im #1, where
he lays out the idea that a lack of my~3p is the core of the problem with mixed-gender zimmun, arguing that
a group of men and women never coheres into a single unit with its own single center of gravity. Sefer
Hameorot extends this notion to suggest that women on their own have the same problem.

% As we noted above, this sort of measured perspective would be welcome throughout the larger topic
under discussion in this paper, with Sefer Hameorot’s principle applying to women’s participation in the
minyan for devarim shebikdushah as well.

14! Sefer Hameorot is thus likely the 722 PP @ cited in Meiri Berakhot 47b that supports 10 women
performing a zimmun bashem. The scenario of one adult male leading the zimmun bashem for 10 women is
not intended to convey the notion that 10 women cannot do this on their own, given that he otherwise
rejects the notion that women join together with men and the only reason to say God’s name is thus the
presence of 10 women. Rather, he discusses the case of a man leading for 10 women in order to argue the
case—which he does in the next part of the passage—that there is never an issue of peritzut when free men
lead rituals for women; that concern is limited to slaves and women joinging together for ritual
performance. Though he also cites those who think that peritzut is a wide ranging problem in the context
of meals, and that this would be a problem for allowing a man to lead a zimmun for women, he rejects this
view. In the end, he therefore in principle endorses the notion that a woman would lead other women in a
zimmun bashem as well. Note also that R. Shmuel b. Meshullam Gerondi, in Ohel Mo ’ed 107b, cites a
view identical to that of Sefer Hameorot on this point in the name of R. Avraham, which may refer to
Ra’avad. Given our citation of Ra’avad in Temim De’im above, Ohel Mo’ed seems to argue that if the
problem with mixed-gender zimmun is the inability of men and women to cohere as a group, then there
ought to be no issues with treating a group of women on its own identically to a group of men on its own.
See Repsonsa Benei Banim 3:1. This view of Sefer Hameorot does not get much traction with later poskim
and Meiri explicitly rejects him in his commentary on Berakhot 47b by echoing R. Manoah’s claim—
explored in the body of the paper—that zimmun bashem requires a 77p, and 10 women cannot form a 77p.
[R. Ben Zion Lichtman, in Benei Tziyyon 199:6 struggles with this passage in the Meiri and suggests
instead that perhaps Meiri had a different girsa on Megillah 23b that explicitly tied the requirement of 10
for zimmun bashem to the notion of 271p.] Most later authorities display no awareness of Sefer Hameorot’s
position.

12 Sefer Hameorot then offers a reason why women should not join with men towards the 10 of megillah,
Ittur’s original point: such a mixed-gender group is a problem of peritzut. But, in light of his analysis on
Berakhot 45a, where he suggested that free adults are not subject to such concerns, he comments here that
the concern of peritzut could be easily dismissed. He thus seems to fall back on his first general statement
that groups of 10 are not the domain of women. This itself is a problematic statement, in that he is on
record, as we saw, as permitting 10 women to perform a zimmun bashem. One might question whether his



At around the same time, R. Simhah of Speyer, whose rulings we examined in
the body of the paper, also took for granted that at least one woman could count towards
the 10 of zimmun. We suggested above that he might have had an even bolder position,
permitting women to function as equals in this quorum of 10, whether with or without
men.'* What is striking about R. Simhabh is that he carries the participation into the
realm of the minyan of tefillah, something that no one before him did explicitly, even
though the logic for doing so is similar to that of those, like Sefer Hameorot, who argued
for the ability of 10 women to form a zimmun. Nonetheless, as we saw above and will
see again below, even those authorities entertaining including women in the 10 of
zimmun or megillah seem to have taken for granted their exclusion from the 10 of
devarim shebikdushah, for reasons we argued for in the body of the paper.

The next voice to weigh in is that of R. Aharon Halevi of Barcelona, who is
cited in Ritva Megillah 4a. He argues there that women ought to be able to join with men
towards the quorum of 10 for megillah, directly rejecting the Ittur, and his logic makes
clear that he would permit 10 women on their own to count as a quorum for this purpose.
He then attempts to distinguish the mixed-gender group he permits here from the one
explicitly banned by the Mishnah. A zimmun constituted by men and women is
problematic because an entirely new ritual (zimmun) is being added due to the joint
participation of men and women, and this presents a concern of peritzut. Since neither
the men on their own nor the women on their own could do this ritual, their joint
participation is blatantly obvious, and thus problematic.'** In the case of megillah,

endorsement of the latter position also began to put into play the possibility of 10 women reading the
megillah on their own, a possibility not yet proposed in his day.

'3 There is the larger question of whether R. Simhah accepted the outlier view of R. Yehudah Hakohen
cited above, in which case he might simply have said that any combination of 10 adults is valid for zimmun
bashem. If not, he maximally would have permitted combinations of up to 7 of one gender with 3 of the
other, so as not to violate the Mishnah’s ban on combining men and women to form the core zimmun of 3.
This is assuming that R. Simhah did not accept the more radical view of R. Yehudah Hakohen cited above.
' This is a novel articulation of the nature of the concern of peritzut. All sources earlier than the Ra’ah
assume that peritzut is a problem of interaction in the context of the ritual, such that it would theoretically
apply to any case of a man or a woman performing rituals one for the other. Indeed, based on such an
assumption, Sefer Hameorot on Berakhot 45a argues that peritzut cannot be an area of concern when
dealing with free adults of mixed gender, since men perform rituals for women all the time and women,
were it not for kevod hatzibbur, are eligible to read Torah for a community that includes men. Ra’ah is the
first to advance the notion that though leading a ritual for someone else is devoid of peritzut, being
dependent on the presence of the other person in order to do so is, and said concern applies to mixed-
gender groups of free adults as well. In part because earlier sources implicitly reject this notion and in part
because it doesn’t necessarily translate easily into intuitive notions of how peritzut would actually work in
a human context, it seems best to understand Ra’ah here as coming up with a post facto defense of his
ruling that women count as equals for the 10 of megillah in order to defend it from any challenges from the
realm of zimmun. This only underscores what an important model zimmun was for thinking through
questions of quora in the rishonim, which is why we are addressing these issues here.



however, the ritual looks the same irrespective of the size of the group,'** and therefore
there is no issue of peritzut."*®

As a summary of this topic, it is worth looking at a passage in Sefer Hamikhtam
on Berakhot 45b by R. David b. Levi of Narbonne, in which he tries to synthesize all of
this various material regarding women and various quora and to work through how
controlling a paradigm the material on women and zimmun ought to be. He writes as
follows:
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15 Either Ra’ah does not subscribe to the view taken by some rishonim that the final berakhah after the
megillah is only done in a group of 10, or he does not consider this sort of addition to be significant enough
to trigger a peritzut problem. Depending on how one answers this question, one would reach a different
conclusion as to whether, for the Ra’ah, a mixed group of 10 men and women could perform zimmun
bashem, given that the fundamental structure of the zimmun is already in place via the presence of 3 men
and/or 3 women.

1% 1f one took the logic of the Ra’ah here seriously, one would have to reckon with the issue of peritzut in
the context of mixed-gender groups of 10 for devarim shebikdushah, even if one concluded that a group of
10 women was valid for this purpose. Indeed, there are a number of aharonim who raise such issues as a
defense against mixed-gender quora even when it can be demonstrated that women have identical
obligation to men. For one example, see Zekher Simhah #75, who argues that women and men can never
form a group because of R. Yonah’s reason for the problem of mixed-gender zimmun: 7X1 1072 PR. While
not an issue of sexuality, this is a claim that there is simply never a proper sense of group when men and
women are both involved. As suggested in an earlier note, it is not clear that the Ra’ah’s logic here ought
to have that sort of weight, given its context. Furthermore, Sefer Hameorot disagrees, holding that peritzut
is not a concern for free adults, and Ra’ah does not address the former’s argument from women’s
principled inclusion in Torah reading. There is also the tacit disagreement of all authorities prior to Ra’ah
on his definition of peritzut. Finally, it would seem that the issues of peritzut would not be immune from
social changes, such that if women and men are more accustomed to sharing space in contemporary
society—a fact with wide-ranging halakhic consequences, as pointed out by innumerable poskim—this
concern might not even apply for the Ra’ah himself today. Nonetheless, one can certainly imagine a
community that might accept the basic narrative traced in this paper considering women to be full
participants in Jewish life, while preserving heightened gender distinctions through a “10 men or 10
women” policy for a minyan.
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1) Sefer Hamikhtam begins here by explaining why it is that women and men do not join
together to make a zimmun: they lack equal obligation to men. Even though they are
obligated, once the gemara on Berakhot 20b raises a doubt as to whether their obligation
is biblical, they are no longer on the same plane as men with regard to zimun and may not
join them.

2) He notes that Rambam says 10 women may not do zimmun bashem.

3) The gemara clarifies that women and slaves may not form a joint group for zimmun,
because of concerns of sexual impropriety. There should never be a joint meal of women
and slaves.'"’

4) The above logic would seem to ban men and women from ever having a joint zimmun
or meal, so Sefer Hamikhtam now cites the view of Sefer Hameorot that there is no fear
of sexual impropriety with regard to free men and women. Therefore, 3 men and 3
women may participate in the same zimmun.'**

5) Nonetheless, even if free men and women present no problem of sexual impropriety,
such that they can participate in the same zimmun, they still may not join together to form
a quorum of 3 or 10; the Mishnah’s ban must minimally prevent these sorts of joint quora
(even if it might still allow for joint participation in a zimmun formed by a single-gender
quorum). Even nine men and one woman may not perform zimmun bashem.'®

6) You might object that the Mishnah also forbids including minors in a zimmun and, yet,
voices in the gemara legitimate counting at least one minor."”® Why shouldn’t at least
one woman be allowed to count towards the 10 of zimmun bashem. He deflects this
problem by insisting that minors are different, since they will eventually be fully
obligated in birkat hamazon as adults, whereas women’s obligation will never be on par
with men’s.""

17 Note that the logic here applies even if the women and slaves are not relying on one another for a
quorum. In other words, when the baraita on Berakhot 45b forbids women and slaves from mixing together
because of Xm¥™», the plain sense is that even 3 women and 3 slaves cannot combine to the same zimmun.
This coerced separation is intended to prevent their inappropriate cohesion as a group. See above our
comment regarding the question of whether 3 men and 3 women may join together to form a zimmun;
based on Sefer Hamikhtam’s understanding here, we would not permit in such a case if we felt there was a
problem of Xmx>19 in a mixed-gender group of free adults.

148 Note that one who did not accept Sefer Hameorot’s distinction, or who felt that other problematic social
issues arose from a mixed-gender meal, might reject this permission. Indeed, this seems to be the view of
Rashi cited by R. Yonah that we cited above, who says that women do not join with men because an-2n "R
X1, a concern that would apply to any kind of joint zimmun, whether or not the men need the women to
attain the quorum. While Beit Yosef 199:8-9 rejects this view in favor of the Semag cited above, he agrees
that this is the proper reading of R. Yonah, and this section of Sefer Hamikhtam confirms the plausibility of
such a position.

' Obviously, R. Simhah read the Mishnah differently.

"% This is a reference to the idea that a minor who is sufficiently intelligent to understand the notion of
blessing God for the food one has eaten may indeed help form the zimmun. R. Nahman rules this way on
Berakhot 48a and the gemara on Arakhin 3a endorses this view as normative. This then leads to a Geonic
gloss that creeps into the text of Berakhot 48a affirming R. Nahman’s statement as consensus law.

B! The logic of distinguishing minors from other categories of people via the claim X211 %227 "nx—their
eventual status as free, adult Jewish males renders them more similar to the latter group than others outside



7) Given the blanket ban on men and women forming a joint quorum for zimmun, you
might be surprised by those authorities (like Ra’ah), who permit women and men to join
for the 10 of megillah. Shouldn’t women and men be banned from ever forming a joint
quorum, based on the model of zimmun? Sefer Hamikhtam argues that megillah is
different from zimmun, because women’s obligation in megillah is equal to that of men,
whereas this is not (at least clearly) the case with regard to birkat hamazon.

8) Given the blanket ban on men and women forming a joint quorum for zimmun, you
might be surprised that the baraita on Megillah 23b makes it sound like a women can be
among the quorum of 7 readers for the Torah (assuming we control for the concern of
kevod tzibbur). Sefer Hamikhtam offers two ways of explaining how women are indeed
not really joining together with men to form a Torah reading quorum. First of all, some
say that she may not join men towards the quorum of 7. [This almost certainly refers to
the view that women were only ever allowed to read when they did not have to make a
berakhah over the reading, since originally only the first and last reader did so. Once
each person coming to the Torah was required to make a berakhah, women, who were
classically exempt from Torah study, were no longer eligible to participate in the Torah
reading at all. This view is first suggested as a deflection in Tosafot Rosh Hashanah 33a
and 1s later picked up as an actual ruling by later authorities, such as Sefer Habatim,
Sha’arei Keriat Hatorah #6. According to this view, women’s exclusion from Torah
reading is a perfect match with zimmun, from which women are also excluded because of
an unequal obligation to that men.] And even if one follows the plain sense of the
baraita, which poses no objections to women’s aliyot other than kevod hatzibbur,'*?
women are still excluded from the quorum of 10 required to enable the reading to happen
in the first place.”® Therefore, even if men and women can join to form the quorum of 7,
we still see a disability analogous to the ban on a joint zimmun in the context of the ritual

of that category—was an innovation of Tosafistic circles. In fact, the almost certain referent here is a
passage that appears in two parallel Tosafot (on Eruvin 96b and Rosh Hashanah 33a) that discuss the
question of whether women are allowed to say berakhot over the voluntary performance of mitzvot from
which they are exempt. After citing R. Tam’s support for this position, Tosafot deflect several suggested
proofs for this view (even though they do not challenge the validity of R. Tam’s view itself). The end of
the Tosafot reads as follows: 21 21°7 99239 K2 JOPT AWK? 7RI PR NLD RITW "D H¥ AR 1IN N2 7712107 P
XWN X2 2 971 1K) 15117, The potential argument here is that Mishnah Berakhot 3:3 (which we looked at
above), rules (according to Rashi and Tosafot’s interpretation of that text) that minors say birkat hamazon.
Given that minors are exempt and yet allowed to say these blessings, one might argue that women, even
though exempt, can say blessings over mitzvot that they voluntarily perform. Tosafot reject this potential
argument by suggesting that we would more readily let a minor bless than an exempt adult: Minors will
eventually become obligated and must be educated; moreover, they are not yet culpable for taking God’s
name in vain. Tosafot’s claim here seems to be that because the minor will eventually be obligated in these
mitzvot, there is a value in educating him to perform them. This is supported by Tosafot on Nazir 57b,
where they consider it a forced suggestion that one would be stricter in the case of a minor simply because
he will eventually become obligated in the absence of educational concerns. Sefer Hamikhtam borrows
that concept here to claim that we are more invested in including minors in a zimmun as part of their
training to become adults. Therefore, our leniencies with them have no implications for women.

"2 This is likely not just a theoretical point raised here in Sefer Hamikhtam. The author was likely aware
of rulings like the one cited in Sefer Habatim—which we discussed above—permitting women to read
Torah in a private home where kevod hatzibbur might be said not to apply.

'33 This fact is asserted as obvious by simply appealing to the text of the Mishnah. Obviously, Sefer
Hamikhtam here is subject to the same analysis we offered in the body of the paper for all such statements
in the rishonim, and he is another good example of the phenomenon of asserting this assumption of
religious practice.



of Torah reading as well. In short, Torah reading in fact conforms to the ban on a mixed-
gender zimmun quorum in one way or another.

9) Alternatively, there is another way of explaining why men and women may not jointly
create a quorum for zimmun even though they can join for the 10 required for the
megillah and the 7 required for Torah reading:'>* zimmun presents a serious problem for
mixed gender activity, because mealtimes are prone to sexually inappropriate behavior;
zimmun is not paradigmatic for other rituals that lack this quality, such as Torah reading
and megillah. Therefore, one might entertain including women with men in the latter
rituals while maintaining an ironclad ban on allowing even free men and women to
jointly form the quora of 3 and 10 for zimmun. [This is the view cited by Sefer Hameorot
on Berakhot 45a, though he rejects it.]

Sefer Hamikhtam is a good place to end our discussion, because of his fairly
comprehensive survey of the material we have covered here.'>> He also demonstrates the
deeply embedded assumption of so many rishonim that, whatever other interesting
conversations one might be having about the inclusion of women in various quora,
women’s exclusion from the 10 required for devarim shebikdushah is an obvious truth in
need of no justification. We examined this pattern and its significance in the body of the
paper. Finally, this source, along with the others we have explored in this appendix,
demonstrates how the thin record on women and quora in classical sources can be taken
in a variety of directions with respect to a variety of rituals. Whether one views zimmun
as paradigmatic or exceptional ultimately reflects what each authority understood to be
the principles underlying the gendering of that practice. This should help put in
perspective our analysis of the underlying principles of the gendering of the 10 required
for devarim shebikdushah and how one might apply that information in different religious
times and places.

"** In other words, this is another effort to justify the rulings permitting women and men to combine for the
10 of megillah (Ra’ah) and permitting women to read Torah (Sefer Habatim) without running afoul of the
Mishnah’s opposition to mixed-gender groups in the context of zimmun.

'3 Meiri on Berakhot 47b essentially cites Sefer Hamikhtam here, almost verbatim. His main contribution
is to add a brief discussion on the question of whether 10 women can perform zimmun bashem, citing Sefer
Hameorot’s opposing view to that of Rambam, though ultimately rejecting it.



